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Abstract: It is examined the features of the regulatory liability for negligence in 

the criminal legislation of CIS countries and Baltic countries. The conclusion about 

the need to improve the criminal legal counteraction negligence way differentiation 

criminalization of official categories, as well as secure the qualifying particularly 

evidence of a crime. 
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Due to legislative changes to Section XVII of the Criminal Code of Ukraine, 

which led to the change of its name: “Crimes in official activity and professional 

activity related to the provision of public services” in the Code аppeared integral 

number of new articles. This is dictated by the need to meet international obligations 

Ukraine. In our opinion, these trends in the development of legislation on criminal 

liability in the field of official activity should be reflected in the differentiation of 

liability for negligence. It can be done by using the positive experience of other 

countries. 

It is therefore necessary to carry out a comparative legal research methods fixing 

criminal liability for negligence in the art. 367 of the Criminal Code with the relevant 

rules in the criminal codes of CIS countries and the Baltic countries (hereinafter - the 
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Criminal Code and the name of the State). Must take into account the fact that in 

many of these foreign countries Criminal liability for negligence is provided by 

criminal norms of different sections of the Criminal Code. We have analyzed such 

CC for comparative legal study: Azerbaijan [1], Armenia [2] Belarus [3], Kazakhstan 

[4], Kyrgyzstan [5], Moldova [6], Russia [7], Tajikistan [8], Uzbekistan [9], Georgia1 

[10] and Turkmenistan2

According to Article 367 of the Criminal Code, criminal liability is incurred for 

non-execution or improper execution of their official duties through careless attitude 

towards them, causing substantial harm to legally protected rights, freedoms and 

interests of individual citizens, state or public interests or the interests of separate 

legal entities. Qualification sign of that crime component is damage acts as serious 

consequences. Even more important is the fact that, despite the presence in the norms 

of the Criminal Code of Ukraine three categories of officials, they all have a 

responsibility under Article 367 of the Criminal Code without regard to their different 

legal status.  

  [11] considering the similarity of their legal systems, as well 

as general guidance for these countries act - Model criminal Code for the CIS 

Member States (hereinafter - the Model criminal Code) [12]. Separately, we analyzed 

the Lithuanian Criminal Code [13], Latvia [14] and Estonia [15], as these countries 

were part of the former USSR.  

  First of all let us note in which sections of the Criminal Code provides 

analyzed penal provisions for Countering negligence. Model CC recommended 

placing this provision in Chapter 32 “Crimes against the interests of the public 

service” section XII “Crimes against the state”. Lawmakers of analyzed countries 

differently solved this question. Thus, in the Criminal Code, this rule placed in 

section XVII of the Criminal Code “offenses in the field of performance and 

professional activities related to the provision of public services”. In the analyzed CC 

of CIS countries and the Baltic countries, this criminal law norm is provided in such 

structural parts: “Crimes against the state, the interests of public service and local 

government” (Chapter 33 of the Criminal Code of Azerbaijan, chapter 30 of the 
                                                 
1 Georgia withdrew from the CIS in 2009. 
2 Turkmenistan is an associate member of the CIS. 
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Criminal Code of  Russia); “crimes against the state, the interests of the public 

service” (Chapter 30 of the Criminal Code of Tajikistan), “Utilities crime” (Chapter 

XXXIX of the Criminal Code of Georgia); “Function Crime” (Chapter 30 of the 

Criminal Code of Kyrgyzstan, Chapter 8 of the Criminal Code of Estonia), “Crimes 

against public service” (Chapter 29 of the Criminal Code of Armenia), “Crimes 

against the interests of the service” (Chapter 35 of the Criminal Code of Belarus), 

“Crimes against the interests of the public service” (Chapter 13 of the Criminal Code 

of  Kazakhstan, chapter 23 of the Criminal Code of Turkmenistan), “Crimes 

committed by public officials” (Chapter XV of the Criminal Code of Moldova); 

“Crimes against public order” (Chapter XV of the Criminal Code of Uzbekistan), 

“Crimes and Criminal offenses against public service and public interest” (Chapter 

XXXIII of the Criminal Code of Lithuania), “Criminal acts in the service of public 

institutions” (Chapter XXIV of the Criminal Code of Latvia).  

It should be noted that part of the Criminal Code of the foreign countries carry 

criminal negligence and legal counteraction standards provided in other structural 

parts of the Criminal Code. Thus, in the Criminal Code of Kazakhstan in Chapter 8, 

“Crimes against the interests of service in commercial and other organizations” 

establishes liability for failure or improper performance of the person performing 

managerial functions in a commercial or other organization, the duties owing to 

careless or negligent attitude to the service, if it results in death or other serious 

consequences (Art. 232). Thus, liability for negligence under the Criminal Code of 

Kazakhstan comes for Art. 316 and Art. 232 depending on the category of the 

official.  

Chapter XIX of the Criminal Code of Latvia “Criminal acts in the national 

economy” establishes liability for negligent performance of duty committed by the 

responsible official of the company or organization, or the same person authorized by 

the company or organization, which caused significant damage to the company, the 

organization or the legally protected rights and interests of another person (Article 

197). Thus, liability for negligence under the Criminal Code of Latvia or comes under 
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Art. 319 (when qualifying dereliction of duty of public servants negligence) or Art. 

197 depending on the type of official.  

Proceeding from the above, we observe that the chapter title of the Criminal 

Code, providing for liability for negligence, directly depends on the legislator of a 

country to consolidate the responsibility of officials in the public and commercial 

sector. Moreover, if the CC is not allocated a separate structural part, responsible for 

providing crimes against the interests of activity in commercial and other 

organizations, the responsibility for negligence occurs on the total article published in 

the chapter on liability of public servants. It also indicates that the majority of the 

Criminal Code of the CIS and Baltic countries (except Kazakhstan and Latvia), 

responsible officials in the public and commercial sector does not differentiate.  

Section XVII of the Criminal Code of Ukraine, criminal liability for 

malfeasance is differentiated according to the categories of officials in virtually all 

elements of crimes, except for negligence. According to V. Kovalenko, legislator 

differently evaluates the degree of social danger of crimes in the area of official 

activity, committed various categories of officials. Impossible to equate the danger to 

the public crimes in activity, for example, a representative of state authority or local 

government, and crime committed by an official of a private campaign. Although the 

nature of their organizational or administrative functions similar, yet their social 

value is completely different [16, p. 33].  

We observe that due to the comprehensive reform of this section of the Criminal 

Code of Ukraine responsibility of a group of officers for negligence is also subject to 

differentiation, because the analysis of the Criminal Code of foreign countries 

showed that if the differentiation of criminal responsibility for official crimes 

depending on the subject crime (official category) is legally held, the responsibility 

for negligence occurs on several articles (separately for civil servants and officials of 

the private sector).  

As the N. Melnik and N. Havronyuk, the subject of official crimes in the area of 

official activity and professional activitiy related to the provision of public services 

can be of three types: 1) official public legal entity, 2) an official legal entity of 



 
119 

private law, 3) any official [17, p. 1049]. According to this classification, we point 

out that the subject of negligence relates to the third kind of official. Accordingly any 

official can make negligence.  

 Also consider the position in this regard A. Zadorozhny, who charges according 

to a series of crimes in the sphere of official activity inherent the direct link between 

the wrongful act and leading his official activities, which can be expressed in misuse, 

abuse, non-fulfillment or improper fulfillment of their office-related duties [18, p. 

108]. Note that to such crimes scientist refer and negligence, indicating a direct 

relationship between fulfillment or improper fulfillment of their official duties due to 

careless attitude to them the nature and extent of service activity carried out in 

accordance with the authorization. Also interesting is the position of V. Hashev, who 

notes that the difference between the actions of individuals within the civil service, 

and persons performing managerial functions in public organizations and private 

institutions, is not the same social nature of these actions [19, p. 114-115]. Given the 

system character of such changes in the Criminal Code, the legislator in the elements 

of the crime “negligence” did not consider such a difference in the actions of an 

official legal entity of public law and official legal entity of private law.  

In addition, in 2011, the Criminal Code introduced separate articles, establishing 

liability special subjects, which were not identified as officials. These are persons 

providing public services (auditor, notary, appraiser, a person who is not a public 

employee, official of local self-government, but carries out professional activities 

related to the provision of public services, including expert, court-appointed trustee, 

an independent mediator, a member of the labor arbitration, the arbitrator). The 

criminalization of such subjects reflecting the desire of the legislator to ensure 

adequate protection of the criminal law in the area of public services. As the V. 

Terent'ev criminalization of social relations in the Slavic legal family is mostly 

carried out on the grounds of social media properties and characteristics of 

criminality. This approach is justified by an ideology of domination over the 

individual collective values, rooted in community orders and inherent in our legal 

family. At the same time a significant increase in the number of special subjects is a 
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reflection of the general trend of the criminal - legal control over differentiated by 

social status and featured actors behavior [20].  

As for to liability for negligence of such entities, it should be noted that the 

possibility of referring to the subjects of the negligence of persons engaged in 

professional activities related to the provision of public services does not have a 

unique solution. L. Brych on this occasion said that Art. 367 of the Criminal Code of 

Ukraine “negligence” apply to both public officials and actions and the actions of 

officials of private law. This is due to the fact that the subject of these crimes is 

official, the signs of which are defined in Art. 18 of the Criminal Code, which sets 

out the general concept of the official ... The question of whether persons providing 

public services can be subject to a crime under Art. 367 of the Criminal Code, has no 

clear legislative solutions [21, p. 253]. We considered that these individuals are not 

subject to negligence, and their acts within the signs of negligence, are not 

punishable.  

Thus, in the Criminal Code of Ukraine has been a significant expansion of 

service both in terms of crimes differentiation of criminal responsibility under the 

categories of officials and criminalization on grounds of the introduction of the 

Criminal Code in the new special subjects. Foreign experience in terms of legislative 

differentiation criminal liability for official negligence different categories of officials 

(in particular the Criminal Code of Kazakhstan and Latvia) indicates the possibility 

of modifications to section XVII of the Criminal Code of Ukraine regarding the 

establishment of a separate rule on liability for negligence of the official legal entity 

of private law as well as those associated with the provision of public services in the 

field of performance management. The rationale for this distribution is explained by 

the need for objective evaluation of different degree of social danger of acts 

committed by the various categories of officials.  

We should also say that in the seventeenth section of the Criminal Code of 

Ukraine defined the concept of categories of officials as officer holding charge or 

particularly responsible position (note to Art. 368 of the Criminal Code of Ukraine). 

On this occasion, A. Zadorozhnyy notes that criminal law in Note 1 to Art. 364 of the 
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Criminal Code contains a definition of the officials who are the subjects of crimes 

stipulated in Articles 364, 365, 368, 368-2, 369 of the Criminal Code, as well as 

officials in charge or particularly responsible position (note to Art. 368 of the 

Criminal Code) while leaving unattended penal response officials are subjects of 

other crimes in the area of performance management, including negligence [19, p. 

109].  

In our opinion, these categories of officials can be used to differentiate 

legislator liability for negligence, for example, as qualified and highly qualified signs 

of that crime. Our position is due to the fact that the proper performance of the 

official duties of their public law, for example, at the local level (district, area in the 

city) and at the central level (central authorities) differs different levels of official 

authority, their prevalence (on site) number of subordinate entities, the nature of their 

functions and other characteristics, which, in our opinion, indicate the need to 

establish different levels of liability for negligence by the significance of his position 

official. Furthermore, the sphere of possible negligence committed clearly defined 

powers (service competence) official, its terms of reference. Thus, in connection with 

the presence of an official “high” level of authority, which may be determined by the 

category of his position in the system of government, including by determining the 

rank or qualification class rank, the greater the danger to the public and the 

importance (in negative aspect) is negligent failure to perform or improper 

performance of such person of their duties.  

In many countries of the CIS and Baltic States criminal law rule providing 

penalties for official negligence, secured similar item 309 “official negligence” of the 

Model Criminal Code. In part 1 of this article is provided responsibility for failure or 

improper performance of a public official duties owing unfair or negligent attitude to 

the service, if it results in a material breach of the rights and legitimate interests of 

citizens, organizations, society and the state, and in Part 2 are recorded such qualified 

signs as death or other serious consequences. Appropriate recommendation adopted 

legislator in establishing criminal liability for negligence simple composition in the 
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criminal law of Georgia, Armenia, Azerbaijan, Tajikistan, Kazakhstan, 

Turkmenistan, Kyrgyzstan, Estonia. 

Some post-Soviet states establish liability for negligence in the simple elements 

of the crime in case of damage on a large scale to the rights and legitimate interests of 

citizens or the state or public interests (Part 1 of Art. 329 of the Criminal Code of 

Moldova); great harm to the state, natural or legal person (Article. 229 of the 

Criminal Code of Lithuania), or offense to the presence of damage in a large amount 

(Part 1 of Art. 293 of the Criminal Code of Russia, Part 1, Art. 207 of the Criminal 

Code of Uzbekistan) on a large scale (Part 1 of Art. 428 of the Criminal Code of 

Belarus).  

Well, the simple structure of negligence in the criminal law provides for post-

Soviet countries of socially dangerous consequences in the form of significant harm 

or damage on a large scale to legally protected rights, freedoms and interests of 

individual citizens, state or public interests or the interests of separate legal entities. It 

can be expressed in the damage of a material or immaterial nature. Given the 

foregoing, it can be concluded that the legislative building dispositions Part 1 of Art. 

367 of the Criminal Code similar items we analyzed the Criminal Code.  

Qualified by negligence in Part 2 of Art. 367 of the Criminal Code is the 

occurrence of serious consequences, both tangible and intangible. Likewise did the 

legislator Latvia. Note that in the Model Criminal Code relevant aggravating 

circumstances were as follows: a person causing death or other serious consequences. 

Similarly provides for liability for negligence in the Criminal Code of Georgia (Part 2 

of Art. 342), Azerbaijan (Part 2 of Art. 314), Armenia (Part 2 of Art. 315), Tajikistan 

(Part 2 of Art. 322), Kazakhstan (h. 2 tbsp. 316), Turkmenistan (Part 2 of Art. 188), 

Kyrgyzstan (Part 2 of Art. 315), Moldova (Part 2 of Art. 329).  

Some other post-Soviet states qualifying signs of negligence set so: causing 

moderate or severe bodily injury (Part 2 of Art. 207 of the Criminal Code of 

Uzbekistan), a person's death, damage on a large scale, other serious consequences 

(Part 2 of Art. 316 of the Criminal Code Kyrgyzstan) causing the victim grievous 

bodily harm or death (Part 2 of Art. 293 of the Criminal Code of Russia).  



 
123 

We note that part of the Criminal Code of the former Soviet Union (Russia, 

Uzbekistan) is not installed in the compositions of the crimes of qualified 

consequences of a material nature. Also it is worth to note that Article 162 of the 

Criminal Code of Estonia, as well as in art. 229 of the Criminal Code of Lithuania 

there are no signs of qualified negligence.  

Particularly aggravating circumstances of negligence established only in the 

Criminal Code of Russia (the death of two or more persons) and Uzbekistan (the 

death of a person or the illegal transport across state or customs border of narcotic 

drugs or psychotropic substances in large quantities).  

We should also recall that the aggravating circumstances are an important way 

to differentiate criminal liability. L. Pavlik said that differentiation occurs through 

criminal liability reflected in the criminal law features that increase or decrease the 

degree of social danger of the crime, it seems that is more appropriate recognition of 

qualifying (particularly aggravating) signs means differentiation of criminal 

responsibility [22, p. 2]. In addition, according to A. Marin qualifying signs, along 

with other criminal law means, the function of differentiation of criminal 

responsibility, setting new, higher compared to the penalties provided for the offense 

with the basic composition beyond the typical punishment [23, p. 366]. 

Based on the comparative analysis we consider it expedient to use the 

experience of the Criminal Code of Russia and to provide specifically separate 

aggravating circumstances in Art. 367 of the Criminal Code of Ukraine. Therefore 

propose to add art. 367 of the Criminal Code of Ukraine in the third part as follows: 

“The same act that caused the death of two or more persons”. This legislative solution 

is necessary from several considerations. First, it will allow considering 

differentiately in qualification different kinds of consequences of negligence, and 

secondly, to date, when such differentiation is not carried out, the incidence of death 

to two or more persons negligence qualifies under Part 2 of Art. 367 of the Criminal 

Code of Ukraine. Lack of differentiation of criminal responsibility does not allow due 

consideration to the severity of these effects, as the onset of death of several people. 

Also, establishing a special qualifying sign also provide clear criteria for establishing 
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in Part 2 of Art. 367 of the Criminal Code of Ukraine consequences in the form of 

harm to life and health.  

Thus, a comparative analysis of criminal law providing opposition to official 

negligence in Criminal Code of Ukraine and the CIS countries, the Baltic States and 

enables us to determine the systemic approach to the legislative regulation of 

responsibility for official negligence. Using the positive experience of foreign 

lawmakers consider it necessary to make certain modifications to Article 367 of the 

Criminal Code of Ukraine (especially in terms of securing a qualifying sign official 

negligence necessary differentiation of responsibility for official negligence criterion 

for official category). They are aimed to improve the criminal law and the practice of 

law in this area.  
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