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Res judicata pedopmMupoBanHoii poccuiickoii kKaccanuu

AHHoTaums: B paboTe aHaMM3MpyeTCsi COOTBETCTBHE HOBOTO KaCCAIHOHHOTO
npou3BojicTBa Poccun pyHnameHTampHOMY pHHIUIY res judicata, ClieICTBUAM U3
HETO BBITCKAIOIIUM M B IICJIOM MyOJIMYHO 3asABJICHHBIM IEJISIM PEPOPMBI,
peaTM30BaHHOM MOCPEICTBOM NPUHATHS W BBEJCHUE B JciicTBue DepepaibHOrO
3akoHa oT 29.12.2010 Ne 433-D3.

KiroueBble cJIoBa: KaccallMOHHOE IPOM3BOJCTBO; reS judicata; «BOIPOCHI
paBay» U «BOIPOCH! (hakTay; IPEeAMET U MPEAebl IPOBEPKH U OICHKH CYy/Ia.

Kak wu3BectHO, DenepanbHbiM 3akoHOM OT 29.12.2010 Ne 433-®3 «O
BHECEHUM U3MEHEHUU B YTOJOBHO-NPOLIECCYalIbHbIM KoAEKC Poccuiickon
denepanu ¥ MPU3HAHUK YTPATUBIIMMHU CHUJIY OTHAEJIBHBIX 3aKOHOJATEIIbHBIX
aKkTOB (TIOJIOKEHUM 3aKOHOAATENBHBIX akTOB) Poccuiickoit denepanuny (nanee —
@3 ot 29.12.2010) poccuiickoe KaccalMOHHOE MPOU3BOACTBO OBLIO KapAWHAIBHO
pedopMUpPOBAHO M, TO CYTH, ypPETYJIUPOBAHO IO H3BECTHOMY M JOCTAaTOYHO
anpoOUpPOBaHHOMY 00pasily HAIMOHAIBHOTO (IKCTPAOPAMHAPHOTO, TIO CYTH)
HAJ30PHOTO Tpon3BoacTBa . COOTBETCTBEHHO, NMPU XAPAKTEPHUCTHKE BHECEHHBIX
HOBAIIMI UCCIEA0BATENMN PEXKIE BCEr0 OTMEUaIN KapIMHAIIbHOE U3MEHEHUE:!

- TpeAMeTa KacCal[MOHHOTO pPa30upaTesbcTBa U OTHECEHHE K TOCIETHEMY
UTOTOBBIX U MPOMEKYTOYHBIX aKTOB CyJa, BCTYMHBIIMX B 3aKOHHYIO CUIy (B
POCCHICKOW YTrOJIOBHO- MPOLECCYATbHOM TpagullMM — OKOHYATEIbHBIX aKTOB
cyna);

- HETMOCPEJCTBEHHOTO MpeaMeTa MPOBEPKU M OILEHKU CyJa, K KOTOPOMY B
COOTBETCTBHM C M3MEHHBIIECHCS BOJieH 3aKOHA (Y’K€) OTHECEHbl MCKIIOYUTEIHHO
CBOMCTBA 3aKOHHOCTH TMOCTAHOBJIEHHBIX (M MPOBEPSAEMBIX B JAHHOM MOPSJIKE)
aktoB npaBocynus (ct. 401.1 YIIK P®), u a priori HEBO3MOXXHOCTH KaCcCallMOHHOM
MIPOBEPKU «BOIMPOCOB (DaKTa» U CIPaBEIJIUBOCTH YKa3aHHBIX aKTOB;

¢ KoBryn Huxomnaii HukosraeBu4 — JOKTOp HOPUAMYECKHX HayK, mpodeccop Kadeapsl YroJIOBHOTO IpaBa H
YroJIOBHOTO mporecca Hmxeropoackoro ¢uamnana HanmoHaIEHOTO HCCIIEA0BATEIBCKOTO YHUBEPCUTETa «BhICIinas
1mkoJia skonoMuku» (Poccuiickas @enepanms); e-mail: kovtunnnov@mail.ru
! O KOHBEHIHOHAIBHOM TOX/IECTBE JCHCTBYIOMIEro KaccamuonHoro (rin. 47.1 YIIK P®) u Hagzopuoro (ri. 48.1
VIIK P®) mopsaka mpoBepkm cyneOHBIX pemreHuid cMm., Hamp.:. IloramoB B.JI. KaccammoHHoe W Ham3opHOE
MIPOM3BOJICTBO: 00IIee U 0COOCHHOE B KOHTEKCTE 3aKOHOMATEIBHBIX HOBeIT OT 29 nexadbps 2010 r. / YromoBHoe
npaso. 2011. Ne 2. C. 99-102.
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- CPOKOB 00’KaJIOBaHUS M CaMOM (ITOTEHITMATHLHO BO3MOYKHOW) KacCallMOHHOM
npoepku (4. 3 cr. 401.2 VIIK P®), xotopsie mnpuoOpenu xapakTep CTpPOro
OTpaHUYECHHBIX U MPECEKATENbHBIX, IO CYTH, aKTOB, MPU3BAHHBIX K 00ECIICUCHHUIO
CTaOMJIBHOCTH COCTOSIBIIIUXCSI WTOTOBBIX CYACOHBIX pEUICHUH, HE3bI0JIEMOCTH
cTaTyca JIML, UMH OIPEAEIICHHOIO; B KOHEYHOM CyYeTe, 00ecleyeHusl MpaBOBOMN
OIPEJEICHHOCTH U BEPXOBEHCTBA MPaBa B FOCYIapCTBE U OOILECTBE;

-  OCHOBaHMU  HENOCPEJCTBEHHO K  KAacCallMOHHOW  IPOBEPKE H
OTMEHE/M3MEHEHHUIO aKTOB Cy/a, KOTOPBIMHU B CHIIy MIpeIMeTa U XapakTepa 3TOi
GbopMBbl TIPOBEPKU MOTYT SBISITHCS HCKIIOYUTEIBHO CyIIeCTBEHHBbIE (4. 1 CT.
401.15 VIIK P®) unu ¢yunamenrtansubie (ct. 401.6 VIIK P®) napymenus
3aKOHA, MO3BOJISIIOIIME CTABUTH BOIPOC O MPEOJOJICHUU CYTH U CIEICTBUU TeEs
judicata B uHTEepecax oOecrneueHusl MyOJIMYHOM 3aKOHHOCTH, MHTEPECOB U IpaB
YACTHBIX 3aUHTEPECOBAHHBIX JIUIL;

- HaAKOHEIl, caMOil TMpollecCyaibHOM (OpMBbI KaCCAIIMOHHOW MpoBepku (10
CYILIECTBY), KOTOpasi KOHBEHI[MOHAJIBHO BOCIPHUHSAB JOCTATOYHO HapaOOTAHHBIM
OTBIT HA/30PHON HMHCTAHIIMM, B TOYHOM COOTBETCTBUHU C IMpaBuiioMm res judicata,
HECKOJIbKO OrpaHWYyWBalla W Hayajo IIHUPOKON CBOOOJBI  00KajoBaHUS,
YCTaHABIIMBAs MPOLEAYPHl MPEABAPUTEILHOTO U3YYEHUsI KACCALIMOHHOTO OT3bIBA
(ct. 401.8 VIIK P®), u camu no3HaBaTeIbHbIE CPEACTBA MOAOOHOM MPOBEPKU (CT.
401.13 VIIK PD).

He cronbp kapauHaibHO, HO B TOM K€ KOHTEKCTE€ HCKIIOUUTEIHLHOCTH
KaccallMoHHOM (OpMBbI TMPOBEPKH, OBLIM BHECEHBI H3MEHEHUSI, CBS3aHHBIE C
MEPEYHEM U MPOLECCYaTbHBIM CTaTYyCOM HAJIJIEKAIIUX KacCATOPOB, ONPEACICHUEM
uepapxuu (yCTaHOBJICHHBIX) KAaCCAllMOHHBIX MHCTAHIIMM, CyTbIO OCHOBHBIX aKTOB
KAacCallMOHHOT'O TTPOMU3BOJICTBA. B UTOre 0:KUIan0Ch SBOJIOIMOHHOE BO3BpAIICHUE
caMOOBITHOM «COBETCKOI» Kaccalli K HCXOJHOMY W KJIACCHYECKOMY CBOEMY
oOpaslly, XapakTepu3zyeMOMy B HAy4YHOH JOKTpUHE KaK MOJENb «YHUCTON»
KOHTHUHEHTaJIbHOM Kaccanuu (Opanuus, ['epmanus).

Nmenucek, mpaBaa, U UHBIE CYXKJICHHS, TIPSMO WJIM KOCBEHHO HaIpaBJIEeHHbIE K
«peaHnManum» JA0peOPMEHHOTO TPEAMETa U CyTH KacCallMOHHOW TpoBepku. K
npumepy, [O.B. KyBamauna, anammsupys, B Tom uwmcie, ®3 or 29.12.2010,
JIOCTAaTOYHO OJHO3HAYHO THUIIET O TOM, YTO TpeOOBaHUS 3aKOHHOCTH U
00OCHOBaHHOCTH CYJEOHBIX PEIICHWH HEepa3phbIBHO CBSI3aHBI MEXIYy COOOH.
COOTBETCTBEHHO, MPHUTOBOP, «COAEpPKALIUN BBIBOJbBI, HE COOTBETCTBYIOIIHE
dbakTHyeckuM  OOCTOATENIbCTBAM  Jieja, 3aBEIOMO HE3aKOHEH). Otcrona
€CTECTBEHEH U €€ UTOTOBBII BBIBOJ O TOM, UTO peajibHas MPOBEpKa KacCallmOHHBIM

? Kypamanua FO.B. OGxaIoBaHHe IPHTOBOPOB, IIOCTAHOBICHHBIX B 0COGOM MOpSIKE: HACTOSIIEE W Oyayiiee //
YromoHoe cymonpou3Boactso. 2011. Ne 3. C. 14-15.
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CYJIOM «BOIPOCOB TIpaBa» (FOPUAMYECKONW 3aKOHHOCTH) a priori HEeBO3MOXKHa 0e3
BCECTOPOHHEW TIPOBEPKH TEM K€ CYJIOM «BOIpPOcOB (akTay (pakTuueckon
000CHOBaHHOCTH UTOTOBBIX BBIBOJIOB CYy/1a, U3JI0KEHHBIX B IPUTOBOPE).

AHaNOTrUuYHble COMHEHHS B PEAbHOM MPEIMETE KAaCCAIlMOHHOW IMPOBEPKHU
BO3ZHHMKAJIM MPU AHAJIM3E€ HOPM 3aKOHA, IMOCPEICTBOM KOTOPBIX CYyJl KacCallMOHHOMN
WHCTAHIIMYU, TPU3HAB PE30HHBIMU JIOBOJIBI MOTEPIIEBUIETO WM MPOKYpOpa, UMEI
BIIOJIHE JIETaJbHOE IPABO OTMEHBI OKOHYATEJIBHOI'O IPUIOBOpa IO MOTHBAM,
YXYALIAIOUIIM TIOJIOKEHHE OCYXKJAEeHHOro/ ompasaanHoro (ct. 401.6, 4. 5 cr.
401.16 YIIK P®). B koHTEeKcTe aHajau3a yKa3aHHBIX IMOJHOMOYHUM POCCHMCKOMN
YTOJOBHO-TIPOIIECCYATbHON JOKTPUHOW B MTOre OBLUT MPABOMEPHO IOCTABJICH
BOIIPOC: HACKOJBKO YKa3aHHOE OTHOCHUTCSI K OLIEHKE TaKOW CTOPOHBI MPHUTOBOPA,
KaK €ro CHpaBeMJIMBOCTh, IO Haee Ooyiee HE SBISAIOIIECHCS HaAJIEKAIUM
TPEIMETOM KaCCAIIHOHHOM IPOBEPKH .

Bricka3piBaluCh TakkK€ COMHEHHMS B TOM, UTO HallMUUM€ HEPAPXUU JIBYX
KACCALIMOHHBIX MHCTAHIMA M, COOTBETCTBEHHO, JIETAIBHOW BO3MOXKHOCTH K
HEOJHOKPATHOM KACCAIIMOHHOM MPOBEPKE OJAHUX U TE€X KE OKOHYATEIbHBIX aKTOB
CyJla HECKOJIbKO HUBEJIMPYET CYIIHOCTh MpaBuJa res judicata, KoieOaeT IpaBoBYIO
CTaOMJIBHOCTh OKOHYATEJbHBIX CYACOHBIX PEIICHHM, CKa3bIBAaCTCSI HA aBTOPUTETE
CyJa M ero OKOHYATEIBHBIX AKTOB .

Hakonen, mpuHIUNHAIBHBIM TTPEAMETOM JUCKYCCUU SIBHJIM CE0s OCHOBAHUS
K OTMEHE/M3MEHEHUIO OKOHYATEIbHBIX aKTOB Cyjaa, W00, BO-MEPBBIX, HU
3aKOHOJATelb, HU JOKTPUHA HE OMNPEACNIUIUCh OJHO3HAYHO B BOIIPOCE O TOM,
KaKW€ W3 CYLIECTBEHHBIX HApYIICHUN 3aKOHA JEHCTBUTEIBHO MOTYT CIYKUTh
OCHOBAHHEM JUTS OIIPOBEP)KEHHS aKTOB Cy/a, BCTYIIHBIINX B 3aKOHHYIO CHIIy". Bo-
BTOPBIX, HE BHJEJIOCh SCHOCTH B MPUHIUIIUAILHOM pPa3IUYUH CYIIECTBEHHBIX
OCHOBAaHMM — KaK OOCTOSITENbCTB K HHUIMAIMH  DKCTPAOPAHMHAPHOMN
kaccanmonHoi mnpoBepku (4. 1 ct. 401.15 VIIK P®), u dyHmameHTanbHBIX
HapymieHud 3akoHa (cT. 401.6 VYIIK P®) — eauHCTBEHHO OCHOBaHUN K
WHULMALMY [TOBOPOTA K XYJALIEMY B MOJIOKEHUU OCYX IAECHHOTO/OMPaBIaHHOIO 10
MTOTaM KacCarun®.

3 Cwm., nanp.: Korys H.H. AnemisuuoHHOe, KACCALIHOHHOE ¥ HAI30PHOE IPOM3BOJACTBO B yTONOBHOM IPOLECCE:
W3bsTHBI 3aKOHOIATENFHBIX HOBEIUT // YronoBHEIH nporecc. 2011. Ne 3. C. 45-41.

* Cwm, Hanp.: Anemmsinus, kaccauusi, Haasop: Hosemtsl [TIK P®, VIIK P®: nepBblil ONBIT KPUTHYECKOTO
ocmbiciienns / mox pen. H.A. Konokonosa. M.: Opucts, 2011.

® B pocCHIiCKO# YroTOBHO-IIPOLECCYATbHON JOKTPHHE, K IPHMEPY, BCE HACTONYMBEE IIPOBOTUTCS TE3UC O TOM, U4TO
n000e U3 HapylleHHH 3aKOHA, BBISIBICHHBIX KACCAIIMOHHBIM CYIIOM, SIBIISIETCSl CYIIECTBEHHBIM M KOHCTATHUPYET
MIPUTOBOP HE3aKOHHBIM; COOTBETCTBEHHO, SIBJIIETCS JOCTATOYHBIM OCHOBAaHHMEM K OIpOBep)keHHIO res judicata u
BHECEHHIO U3MEHEHUH B IPUTOBOP KACCAIIMOHHBIM CYJIOM B HHTEpecax oOecredeH s MyOJnyHOi 3aKOHHOCTH.

® Cm., manp.: dukapes W.C. Ionstre «yHIaMEHTAaNbHOE HAPYILICHHID» B yroloBHOM mporecce // Poccuiickast
foctutus.  2009. Ne 6. C. 49-52; TloramoB B.JI. Kareropmm «cymiecTBeHHOE HapylieHHE 3aKOHa» H
«pyHmameHTanpHOE HapymIeHHE 3aKOHA» B KOHTEKCT€ OCHOBAHMH JUII OTMEHBI OKOHYATENBHBIX CyJIEOHBIX
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[lo wumee, ompeneneHHYIO SCHOCTh B 3TH BOIPOCH JODKEH OBbLT BHECTH
[Inenym BepxoBuHoro Cyna P®, k pa3bsCHEHUSIM KOTOPOTO Mbl COOCTBEHHO M
oOpaThMcs’, TIPUHEMAs B TOM YHCIe BO BHUMAHHE HEMOKONCGHMO-CAKPAIbHOE
OTHOILIEHHE K TUM aKTaM CO CTOPOHBI PAKTUKYIOIIUX CYACH.

[Ipusnaem, I1IneHyM BeCcbMa MCKYCHO «CHSUI» HAIllM COMHEHHS B BOIIPOCE O
TOM, YTO, OTMEHSISI TIPUTOBOP U HANPABIISISL YTOJIOBHOE JEJIO Ha HOBOE CyneOHOE
pacCMOTPEHHE N0 MOTHBAM, YXYIIIAIOUIAM ITOJ0XKEHUE OCYKIEHHOIO, CYyJ
KaCCAallMOHHOM WHCTAHIMA TEM CaMbIM BTOPraeTcsi B OLEHKY CIPaBeIJIMBOCTH
npuroBopa. Ilo Muenuro IlneHyma, cya B yKa3aHHOW CHUTyallud — JIMIIb
o0CyXX/1aeT M TPOBEpPSAET BOMPOCHI O MPABWIBHOM cOOItoeHuu HOpM OO01ieit
yactu YK P® (m. 10 IlocranoBieHus); ¢pakTUueCKH — MPOBEPSET 3aKOHHOCTb,
KOTOpasi, KaK W3BECTHO, SABJSAETCS HAMICKANIMM MPEAMETOM KacCallMOHHOU
NPOBEPKM U B OOHOBJIEHHOM IIPOIECCyaIbHOM TMoOpsake. B jgaHHON CBs3u
MIPaBOMOYME KACCAIMOHHOTO CyJla Ha W3MEHEHHWE BHJA W pa3Mepa HakazaHus,
HA3HAYECHHOTO OCYXJICHHOMY, WJIM pa3Mepa JCHEKHOM KOMIIEHCAIIMA HAHECEHHOTO
MPECTYIJICHUEM Bpela BpsJ JIU MOXET OBbITh MOCTaBJIEHO IOJ COMHEHHUE U HE
CIIY’)KUT CBHUJETEIBCTBOM HapylieHus res judicata. JIOKTpUHANbHBIE COMHEHHS B
MPAaBOMEPHOCTH MOJAOOHOTO TOJIKOBAHUSI - CKOpEe BCEro, CyOBEKTHBHO
Haz[yMaHHS.

HanpoTtuB, HE TOJNBKO «HE CHSJIW», HO W YCWIWIA HAlld COMHEHUS
pa3bsicHeHus l[lnenyma, cBsi3aHHBIE C MPABUJIIBHBIM MCUYUCICHUEM IMPECEKATENb-
HBIX CPOKOB KaccallMOHHOU mpoBepku. [lo OykBambHOMY cwmbiciny a03. 2 m. 7
[ToctanoBnenust Ilnenyma, aisg madbHEWUINEr0 WHCTAHIIMOHHOTO OOKaJIOBaHUS
CyleOHOTO akTa, OBIBIIETO MPEAMETOM KAaCCallUOHHOTO PAacCMOTPEHHUS B
Bepxosnom Cype pecrnyOnuku (mpe3uanyme KpaeBoro, 00JIacTHOTO cyja U T.1.),
CPOK, YCTAaHOBJIEHHBII 3aKOHOM B 01H T0J (4. 3 cT. 401.2 VIIK P®), ucuucnsercs
3aHOBO — C MOMEHTa BCTyIUIeHUMs B cwiy [loctaHoBieHUs mpe3uanyma
COOTBETCTBYIONIETO CyJa. TeM caMbIM HE BOJIEM 3aKOHA, 3 YCMOTPEHUEM BBICHIEH
cyneOnoi uncrannuu (IlnmeHyma), mo cyTH, yCTaHOBJIEHBI JBa CAMOCTOSTEIIbHBIX
KAaCCaAllMOHHBIX CPOKa JIJIsl UEPApXUUYECKON MPOBEPKU OKOHYATEIILHOIO aKTa Cy/ia B
Pa3JIMUHBIX KaCCAllMOHHBIX MHCTAHIUAX. [[OBTOpUMCS, HCUUCIISIEMBIX IS KaXKI0U

peluieHuii B cyne Haa3opHoi uHctaHimy // BectHuk CapaToBCKO# rocyaapcTBeHHON akanemuu mpaso. 2011, Ne 2.
C. 181-182.

" Cwm.: TocraHoBICHHE ITnenyma Bepxosnoro Cyna P® ot 28.01.2014 Ne 2 «O mpuMeHeHHH HOpM riaBbl 47.1
VYronoBHo- mponeccyanbHOro Kojekca Poccuiickodt @enepauuy, peryaupyolUxX OPOU3BOACTBO B Cyne
kaccaronHo# nactanum» // CIIC «Koncynsrantlhirocy.

8 O 6e3yclIOBHOM NPHHATHM YKA3aHHBIX BBIIIE MO3MIMI NMPUMEHHTENIHHO K MPAKTHYECKOH cdepe MpoBepKH
OKOHYATENIbHBIX aKTOB CyIa CBHUAETENBCTBYET OONBIIMHCTBO M3YUEHHBIX KAaCCAIIMOHHBIX OINPEICIIEHUH, MO CyTH
KOTOPBIX, HEe TIPUHUMAasl JOBOJABI KAaCCAlHOHHOTO OT3BIBA, CyJl KaCCAIIMOHHON MHCTAaHIIMH OJHOBPEMEHHO CUHTAET
CYIIECTBEHHBIM HApYIICHUEM 3aKOHA, BBIIBICHHOEC B PEBH3MOHHOM IOPSAIKE HENPABUIBHOE MPUMEHEHHE HOPM
O6meit vactu YK P®. IIpu aToM nocneanee, 6€3yCcIOBHO, TaeT €My OCHOBaHHE JIJIsi COOTBETCTBYIOIIETO M3MEHEHHS
OKOHYATENIbHBIX aKTOB Cy[a.
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KAaCCAIlMOHHOW WHCTAHIIMM OTIEIbHO, a HE OJWH — €IWHBIA B IIEJIOM IS
HKCTPAOPIUHAPHON KacCAllMOHHOM (opMbl mMpoBepkd. JlOBOABI O TOM, 4YTO
no100HOE€ TOHMMAaHUE U MCUMCIIEHHWE CPOKOB Kaccallud HE COrjlacyeTcsl ¢ uieei
res judicata ¥ MpPaBOBOW OIPEACIIEHHOCTHIO COCTOSIBIIMXCS AaKTOB CyJa, ObUIN
JOCTAaTOYHO TMOAPOOHO O3BYYEHBI B POCCHIICKOM YrOJIOBHO-IIPOLECCYATbHOU
JOKTPHHE’; TeM He MEHee, yKa3aHHbIe HOBAIMH COCTOSUTHCH KaK JaHHOCTh. Boree
TOTO, TIIOCJENOBaTEIbHOE JIOOOMpPOBaHUE TIepe]] BBICIIUM 3aKOHOAATEIHHBIM
opranom uneu favor defensionis, B ee Hepa3pbIBHOU CBA3U C Uieeil MyOIMYHOM
(uMTali — «COBETCKOW») 3aKOHHOCTH, HEM30€KHO 3aKOHUUIIOCH TEM, YTO
®enepanbHbiM 3aKk0HOM OT 31.12.2014 No 518-®3 4. 3 cr. 401.2 VIIK P®
MpU3HAHA yTpaTHBIICH criay . COOTBETCTBEHHO, CTOPOHA 3aIlUThl OOJEe HE
OrpaHUYEHA MPECeKaTeIbHBIM CPOKOM JIJIsi 00KajJOBaHUS OKOHYATEJIbHBIX AKTOB
Cy/la 1 MHULIMAIIMU KAcCAllMOHHON OTMEHBI/U3MEHEHUS MPUTOBOPA, BCTYIUBILETO
B 3aKOHHYIO CHIIy, B CBOMX HHTepecax. [ MoJHON NUCKpeauTauuu HJIIEU res
judicata ocTalioch «IOXAAThCS», KOrJa MpeceKaTelIbHbI CPOK KacCallMOHHOU
MIPOBEPKH OyAET 3aKOHOAATENILHO YCTPAHEH U MPUMEHUTEIBHO K HopMaM cT. 401.6
VIIK P® (oBopoT Kk Xy/uiemMy); 61aro KOHCTUTYIIMOHHO-TIPABOBbIEC TEH/ICHIIUU K
TOMY, B KOHTEKCTE€ CYXJCHUW U UTOTOBBIX BBIBOJIOB IIOCTAHOBJIICHUS
Koncrutymuonsoro Cyxa PD ot 02.07.2013 Ne 16-IT", 0603HadeHbI JOCTATOUHO
SICHO U MPSIMO.

Omnpenenuics [lneHyMm U, Mo CyTd, B LIEHTPAJIBHOM BOIPOCE Kaccaiuu: 00
OCHOBAHUSX OTMEHBI, U3MEHEHUSI OKOHUYATEJIbHBIX aKTOB cynia. C 0IHOW CTOPOHHI,
[IneHym opHO3HA4YeH B BOINPOCE O TOM, YTO, B OTJIMYHME OT areJIsIuH,
OCHOBAHMSIMU K KacCallUOHHON OTMEHE, M3MEHEHUIO MPUTOBOPA MOTYT CIYKHUTh
JUIIb TaKWe CYIIeCTBEHHBbIC HAPYIICHUS 3aKOHA, KOTOPbIC MOBIMUIA HA HCXO]I
Jiena U B He0OXOAMMOM MPUYHMHHO-CIICACTBEHHOMN CBSI3H MOBIEKIN HEMPaBUIHLHOE
ero paspeuieHue mno cyumiectBy (m. 14, 20, 22 TlocranoBnenusi). Tem cambim
[IneHyM BHEpBbIE MOMYEPKUBAET, YTO CYIIECTBEHHbIE AamNeUISILUOHHBIE U
CYIIECTBEHHbIC KACCAIIMOHHBIE OCHOBAaHUS CYTh HE TOXJIECTBEHHBI JJIs
OpIAVHAPHOW (ameJuIsIus) U UCKIIOYUTENbHON (Kaccamus) ¢hopmbl mpoBepku. C
apyroi  croponsl, Ilnenym He BocnpuHsn no3unuu  ECIMY,  akrtsl

' Cm, Hamnp.: Jukapes U.C. O0 ocHOBaHHMSX IEpecMOTpa NMPUTOBOPOB, ONpEIEIICHUH M IIOCTAHOBJIECHHUH cyna B
KaccallMOHHOM M Ha/130pHOM nopsiake // Poccuiickas roctuims. 2014. Ne 3. C. 35-38; Kosryn H.H. Kaccaunonnoe
MPOU3BOJICTBO: HACKOJIBKO OTPaBJIaHbl JIAlTUIapHBIE pa3bsICHEHUs IUIeHyMa // YTOJI0BHOE cy1onpon3BoacTBo. 2014.
Ne 2. C. 26-30.
0 Cwm.: ®denepanbabiii 3ak0H 0T 31.12.2014 Ne 518-D3 «O BHecennu n3menenunit B ctatett 401.2 1 412.2 YronoBHO-
mpoIieccyaabHOTO  Koaekca Poccmiickoit @emepanuu W OpU3HAHWM — YTPATUBIIMMHU  CHIIY  OTICIBHBIX
3aKOHOJATENLHBIX aKTOB Poccuiickoit ®@enepanmmy // Poccuiickas rasera. 2015. 12 sHB.
1 Cwm.: Tlocranoenenme Komcrmrymmornoro Cyma P® or 02.07.2013 Ne 16-I1 «Ilo gexy o mpoBepke
KOHCTUTYITMOHHOCTH ToJiockeHui 4. 1 cr. 237 YIIK P® B cBs3m ¢ xanoboii rpaknannHa Pecryonmukn Y30ekucTan
B.T. T'agaeBa u 3anpocom Kypranckoro o6mactHoro cynay // CIIC «KoncymnbranTIIrocy.
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KOHCTUTYILIMOHHOI'O  MPAaBOCYAMS,  IOJIOKEHUS  POCCHUICKOHM  yroJOBHO-
pollecCyalbHOM JTOKTPUHBI, COTJIACHO KOTOPHIM OCHOBAaHUS OTMEHBI/U3MEHEHHUSI
aKTOB CyJa B MCKIIOYUTEIBHBIX IPOLECCYAIbHBIX TMOPSANKAaX B CTOPOHY,
YIYYIIAKOMIYI0 TOJIOKEHHUE OCYXAEHHbIX, U B CTOPOHY, YXYAIIAKOLIYI0 HX
MOJIOXKEHUE, TaK K€ JOJDKHBI OBITh NPUHUUIHWAIBHO OTIAWYHBL [lepBble,
JOCTATOYHO MW3BECTHBl JOKTPHUHE U NPAKTUKE pean3aluyd KOHTPOJBHO-
IIPOBEPOYHBIX IIPOU3BOJCTB B POCCHUMCKOM YrosoBHom mpouecce. M Ilnenym
METO/I0JIOTUYECKHA TOYEH B UX CYIIECTBEHHOU CyTH. BTOpbIE, B KOHCTUTYLIMOHHO-
PABOBOH WX HHTEPIPETALHH, yKe (yHIaMeHTanbHbI .. COOTBETCTBEHHO, HX
M3HAYaJIbHO CJEAYET OIEHMBATh KAaK HCKa3WBIIWE CYILIECTBO MPABOCYAUs, €r0
uToroBelx akTtoB (m. 21 IlocranoBienus). B KoHEYHOM cueTe MMEHHO
(yHIAMEHTAIBHOCTh JOMYIIEHHBIX HAPYIICHUH €AWHCTBEHHO SBISET IMPaBoO
KACCALIMOHHBIX W HAJ30PHBIX HMHCTAHIMI KakK K OINPOBEPKEHUIO IPABUIIA €S
judicata, Tak ¥ K NPEOJOJICHUI0 KOHCTUTYLIMOHHOTO OrpaHrnyeHus non bis in idem.

[Tocnennee, MOBTOPUMCS, OCTAIOCh 3a paMKaMu nmoHuMaHus llnenyma. Tem
HE MEHEEe IOCKOJIbKY TEOpeTHYeCKUi Oa3uc B NMOHUMAHUM CYTH M Ha3HAYCHHS
KaCcCallMOHHOM (hOpMbI IPOBEPKU B HMCXOJHBIX CBOMX COCTaBJISIOUIMX, MO HJEE,
ObUT 5ICE€H, OCTaBaJIOCh OOpAaTUTHCA K MPAKTUYECKON COCTaBISAIOLIEH TEKylIeH
Kaccalli, HuMes MpPeIMETOM BHHUMAHHS TMPEXAE BCEro0 €€ COOTBETCTBUE
byHnameHTaibHOMY TpaBuily res judicata. B kauecTBe penpe3eHTaTHBHOM
BBIOOPKM HM30paHHOTO aHadu3a ObUIM KOHBEHIIMAJIBHO OMNPEACIICHbl HTOTOBBIC
KaccalroHHble akThl CyneOHOM KOJUIETHH MO YTOJOBHBIM J€laM, pa3MEIleHHbIE
Ha odunuansHoM caiite BepxoBHoro Cyna P®. Bo- nepBbIX, B CHUITY IOCTYITHOCTH
U JleTalbHOW BepU(UKAIIMU YKa3aHHBIX aKTOB WHBIMHM HCCleAoBaTelsMu. Bo-
BTOPBIX, B CHJIy BBICOKOTO aBTOpUTETA JAHHOW CyJEOHON MHCTaHIMH, UTOTOBbHIE
aKTbl KOTOPOM HEPEIKO CIIy’KaT HUCXOJHBbIM MATEpHAJIOM [JIs BKJIKOYEHHUS B
opuimanbHbie  0030pbl  CyeOHOM MpaKTHKHW, YyTBepxkaaemble [lpesnaumymom
BepxoBHoro Cyaa P®. KoneuHo, oTCyTCTBUE Ha yKa3aHHOM caiite pdf- komnuii
HEIMOCPEJICTBEHHO KaCCAallMOHHOTO OT3bIBA 3asBUTENSI, BO3MOXKHBIX BO3PaKEHHI
CTOpPOH, TIOCTAHOBJIGHHS O BO30YXJCHMHM KacCAllMOHHOTO pa30upareabcTBa
(0coO0EHHO B 4YacTW MOTHBOB MPUHATHS TaKOTO PELICHHs), MPOTOKOJIA CaMOTro
KaCCallMOHHOTO MPOU3BOJICTBA HECKOJIBKO OOEIHIET BO3MOKHOCTH YSICHEHUS BCEX
HIOAHCOB pealln3alliid KacCallMOHHOW (GopMbl CyneOHON 3allUThl, HCKIIOYAET
JIOCTOBEPHOCTh OTBETOB HAa BCE€ BO3MOXHBIE BONPOChl. (OJIHAKO OCTAJIOCh
JIOBOJIbCTBOBATHCS MPEAJIOKEHHBIM K aHAIM3y AMIIMPUYECKUM MaTeprasioM. Tem

2 Cm., manp.: Iocranosnenne Koncrurymmonsoro Cyma P® or 11.05.2005 Ne 5-TT «Ilo memy o mpoBepke
KOHCTUTYITMOHHOCTH cTaThu 405 VYromoBHO-mponeccyansHoro konekca Poccuiickoit ®emepammu B CBSA3U C
3anpocoM Kypranckoro o0iiacTHOro cyna, jkajmo0amMu YIIOJTHOMOYEHHOTO IO TpaBaM 4elioBeka B Poccuiickoit
®denepanuy, TPOM3BOACTBEHHO-TEXHUYECKOro koomeparnBa "CopeiictBue", oOmecTBa ¢  OTpaHUYECHHOM
oTtBeTcTBeHHOCTHIO "Kapemusa" u psma rpaxman» // CIIC «KoncynprantlImrocy.
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O0ojee YTO Jaxe M3y4YeHHE OHOr0 JaeT OCHOBAaHME K IIOCTAHOBKE psla
POOIEMHBIX BOIIPOCOB:

1. O Hagnexameil KOMIIETEHUMHW OCHOBHBIX JEATENEd KacCalMOHHOTO
npous3BojACTBa. JIUCKyCCMM O KOMIETEHIMHU CYOBEKTOB HCKIIOYUTEIBHBIX
KOHTPOJIbHO-TIPOBEPOYHBIX ~ MPOU3BOACTB  JOCTATOYHO  HW3BECTHBI  TEOpPUU
POCCHICKOW YrOJIOBHO-IIPOLECCYAIbHOM HAayKU. B 4acTHOCTH, aHanM3upys B CBOE
BpeMsl NPAKTUKY, COIVIACHO KOTOPOW pEIIEHHE O BO3BPALIEHUN HAA30PHOMN
Ka0ObI 3aBUTEIIO O€3 €€ paCCMOTPEHMSI 1O CYIIECTBY, BBULy HECOOTBETCTBHUS €€
CyTU WU COJepKaHus TpeOoBaHUsIM 3akoHa, B BepxoBnom Cyae PO
NPUHUMAETCS KOHCYJbTaHTAMU CyJOB, a He cylapsimu, B.A. [laBblIOB,
CIPABEIJIMBO YKa3blBAJI HAa HE3aKOHHOCTh OTMEYEHHOW MpakTuku. IIpu3HaBas
YTOJOBHO-TIPOLIECCYAIbHBII XapakTep YKa3aHHON [EATEeIbHOCTH M €€ 3HAu€Hue
JUIsT KOMIUIEKCHOTO HHCTUTyTa cyneOHoil 3amuthl, B.A. JlaBpinoB Obl1
OJIHO3HAYEH B BOIIPOCE O TOM, YTO €€ OCYILECTBIIEHUE HAXOAUTCS B KOMIIETEHIINH
UCKIIFOUUTEIBHO COOTBETCTBYIOIIMX JOJDKHOCTHBIX JIML, YKa3aHHBIX B 3aKOHE
(ynpaBomoueHHbIX cyseii!)'®. MakcuMyM MOJTHOMOYHi KOHCY/IbTAHTOB CYJOB B
JAHHOM BOIIPOCE — IOATOTOBUTH IPOEKT COOTBETCTBYIOLIETO IPOLECCYAIBHOTO
pemieHus. Mexay TeMm, Cyas 10 HW3Y4YEHHBIM MarepuanaM, OJHO3HAYHOCTh
MOCJIEIHETO BBIBOJAA BCE €Il€ HE CTajlla UMIIEpaTUBOM [Jisl TpakTuku. [lpu
U3YYEHUU «IOJIHON» MH(OpPMALMU O IBHXKEHHH KaJI00bl, B YACTHOCTH, MOJIAraeMm,
MOXHO KOHCTaTHUpOBaTh, 4YTO pEUIEHHWE O €€ BO3BpAILECHUU, KaK U paHee,
MPUHAMAETCsT KOHCYIbTaHTaMu cynoB. K mpumepy™:

- kaccanmonHoe omnpezaenenue Ne 69-Y]J[15-3: nata mocryrieHus: (epBoii)
xamoosr — 13.08.2013/22.08.2013 — Bo3BpaT kaymoObl, jJaTa MOCTYIUICHHS
(BTopoit) kamoobr — 02.10.2013/04.10.2013 — Bo3Bpar kajo0bl; JaTa
noctymieHus (Tperbeit) xkamodbr — 20.05.2014/22.05.2014 — Bo3Bpat *aoObl;
JaTa MOCTyIUIeHus (deTBepToil) »kanoosl — 19.11.2014; nata nepenaum xanooObl
Cylb€ IJIsl M3Y4YEHUsT M peUIeHUs BoIpoca 00 HHULMALMHM HENOCPEACTBEHHO
KaccaronHoro paccmorpenus (ct. 401.8 VIIK P®) — 14.01.2015;

- KaccarmoHHoe omnpenesnienne Ne 52-V]J[15-1: mara moctyruieHus: (epBoit)

xanoosr — 09.07.2014/11.07.2014 — Bo3Bpar KayuoObl; JaTa MOCTYIJICHUS
(BTOpoit) kamoobr — 25.09.2014/01.10.2014 — Bo3BparT KanoObI; jara
noctyreHus: (Tperbeit) xamodber — 20.01.2015; mata mepemaun *anoObl Cyabe

115t uzyuenust (ct. 401.8 YIIK P®D) — 06.02.2015.

13 Cm.: JlaBbimos B.A. [TepecmoTp B TOpsiAKe HaA30pa CyAeOHBIX PEIICHHUH 110 YTOJOBHBIM JIEJIaM : MPOU3BOJICTBO B
Ha/I30pHOM MHCTAHINH: Hayd.-TIpakT. mocobue. M.: Bontepc Kirysep, 2006. C. 56-57.
14 3}IGCB H Jajgeec nMpuBOAATCAd U KOMMEHTHPYIOTCSA KaCCAIIMOHHBIC ONPCIACIICHUA U MOJIHAA I/IH(i)OpMaHI/Iﬂ O IaHHOM
MIPOU3BO/ICTBE, pa3MenieHHbIe Ha opUITHATEHOM caiite BepxoBnoro Cyna PO.
URL.: http://www.supcourt.ru/moving_case.php?findByNember=69-%D3%C415-3 (nata oOpamenus: 12.2014-
01.2015).
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Kak Buaum, B NpPUBEACHHBIX MPUMEpPAX, BO-NIEPBBIX, BPEMEHHON MEPHUOJ
MEXIy TOCTYIUIEHMEM >KajoObl B YIpaBjieHUE [0 OpPraHU3alMOHHOMY
oOecrieueHuto paccmotrpenus oOpamiennii  BepxoBanoro Cyma P® u ee
BO3BpALICHUEM 3asBUTEII0 COCTABIISIET B CPEAHEM JIBOE CYTOK, 3a KOTOPBIE JIUIIA,
€e W3y4YaBIllMe, BIOJHE OMPEACISIUCH B HEOOXOJUMOCTH aJlpecaluu >KajloObl
COOTBETCTBYIOILIEMY CYyIb€ [UIsl MpeIBapuUTeIbHOro ee wusydeHus. I[lpm sTom
pelieHne O BO3BpALICHUM >Kajio0bl 3asgBUTEN0 (0€3 ee pacCMOTpeHHus IO
CYILIECTBY) B KaXJOM U3 M3YUYCHHBIX CIIYy4aeB MPUHSITO JI0 MEPEeaaun *KaaoObl IJis
W3YUYEHHs] YIpaBOMOYEHHOMY cyabe B mopsake cr. 401.7 VIIK P®. Orcrona
O3BYYCHHBIC HAMU CYXJCHHUS KaK O BO3MOXHOM CYOBEKTE MPHUHATHUS YKa3aHHOTO
pelIeHHus], TaK U, BIIOJHE pazaensieMmbie ¢ B.A. JlaBbIJOBBIM, COMHEHUSI B TOM, YTO
9Ta ACSATEIbHOCTh B KOMIIETCHIIMU KOHCYJITAHTOB Cy/Ia.

He wmenee onmno3HaueH B.A. [laBpiIOB B BOIpPOCE O TOM, YTO IPABOM
UCTpeOOBAaHMS YTOJIOBHOTO J€Na Il €ro M3y4YeHUs 00JalaeT MCKIIOUHUTEIBHO
Cyllbs, KOTOPOMY IMOPYYEHO IpeABapUTEIbHOE H3y4eHHE *anoOwl. bonee Toro,
peanu3anus yKa3aHHOTO MOJHOMOYMSI BO3MOYKHA JIUIIb B MPEIeNiax KOMIETEHIINH,
YCTaHOBJICHHON YTOJIOBHO-TIPOIIECCYaTIbHBIM 3aKOHOM (B HAIIeM cliydae — 4. 2 CT.
401.3 VIIK P®)™. Mexay TeM B KaKIOM U3 H3ydEHHBIX ciIydacs (Bcero 100 %)
YTOJOBHOE AEJIO JIJISl €r0 U3y4YeHUs UCTPeOOBATIOCH €IIE JI0 HAMPABIEHUS KaJI00bI
KaccaTopa cootBeTcTBYyMOIIEeMy cyabe (cT. 401.7 VIIK P®). Ckopee Bcero, Temu
K€ KOHCYJIbTAaHTaMU Cy/ia WK MOMOIIHUKaMHU cyabu. K mpumepy:

- KaccalronHoe onpenaenienne Ne 86-Y[15-1: nata noctymieHus xano0bl —
23.12.2014; uctpeboBanue yrojioBHoro aeina — 26.12.2014; nara nepenauu
XKano0bl yIIpaBOMOUYEHHOMY cyabe (s ee nzydenus) — 26.01.2015;

- kaccanronHoe ompeneiacHue Ne 11-Y][14-29: nata mocTyruieHUsT Kajao0bl
— 24.11.2014; uctpeboBanue yroyioBHoro aena — 28.11.2014; mara nepenaum
XKao0bl yIpaBOMOUYECHHOMY cyabe (s ee uzydenus) — 13.01.2015.

Kak BuguM, M B OSTOM MOMEHTE KOMIETEHUUS HUCKIIOYUTEIHLHO
ynpaBoMO4YeHHOTO cynbu BepxoBHoro Cyaa PD Be1OMCTBEHHBIM YCMOTPEHUEM O
MPAKTUYECKON 11e71eCO00Pa3HOCTH IKCTPAOPIAMHAPHOTO MpoIecca KacCallmOHHOU
MPOBEPKH «OTKOPPEKTUPOBAHA» B IMOJb3Y KOMIIETCHIIMM KOHCYJIBTAHTOB CY/a,
CAMHCTBEHHO CBOUM YCMOTPEHHUEM pa3periaroiiuX BOMPOC KaK 0 HEOOXOIUMOCTH
ucTpeOOBaHMS YTOJIOBHOTO JIeJia, TaK U CPOKAX €ro U3yUueHUsI.

[Tosichum. Panee ynomunaemsiii Hamu B.A. J[aBb10B, XapakTepusys (B cBoe
BpeMsi) MPOLECCYabHBIA TMOPSAI0K HAA30pPHOM MPOBEPKH (BO MHOIOM aHajor
coBpeMeHHoM kaccauuu; 1. 47.1 YIIK P®), HEoOnHOKpaTHO MHUIIET O TOM, YTO
MOCTYIJICHUE JKajdoO0bl WM TPEACTABICHUS TPOKYpOpa B CYyH BBIMICCTOSIICH

15 Cm.: JlaBbinos B.A. Ykas. cou. C. 62-63.



UHCTAHIIMM BJI€YET 3a coOoi Oe3ycioBHOE BO30YXKIEHHUE MPOLEAYPHl HX
pPacCMOTPEHHUSI ¥ U3yUeHUs CyJbel. B TaHHO CBSI3M OHU «PETUCTPUPYIOTCS B CY/JI€
U TIepeAaroTCs HEeMEIJEHHO CyJbe, KOTOPbIA HX HU3y4aeT W MPUHUMAET
COOTBETCTBYIOLIEE MPOLECCYATbHOE pelleHHe» . [T0J4epKHEM: HEMEIUICHHO H
cyape. IMEHHO mocieqHeMy, B CHIIy 3aKOHA, MPEJIOCTABIECHO HCKIIOUUTEIBHOE
IPaBO Ha M3YYECHHE Jelia U KAIOoObl B CPOK /10 3 MECSIIEB U MPUHATHE UTOTOBOTO
pemenus, B coorBeTrcTtBUM C¢ 4. 2 cT. 401.8 VIIK P®. B wurore, kak 0coOblii
CyOBEKT W3yYeHHs JKaJoObl, TaK W CPOKM WHHIMANNHA HETIOCPEIACTBEHHO
KAaCCAIlMOHHOTO pa30uparesbcTBa IO CYHIECTBY BBICTYNAIOT CBOEro poja
npolieccyanbHOM TrapaHTHEH HEe3bI0NIeMOCTH (PyHIaMEHTaIbHOTO TIpaBUiIa res
judicata. Ha mpakTuke, Kak MPEJICTaBISAETCA, YKa3aHHbIE KOMIIETCHIIUU
pacnpeenieHbl HECKOJIbKO nHaue. [ npumepa:

- kaccanonHoe onpeaenaenue Ne 2-VJ[15-1cn: gaTta mocTymieHUsT xKaiaoObl
— 30.12.2014; uctpeboBanue yrosioBHoro geina — 15.01.2015; mara nepenaun
*KamoObl miia u3ydeHuss cyabe — 13.02.2015; uzydenuwe nena u xajnoObl U
BO30YXKJIEHHE CYbEH KacCallMOHHOTO Mpou3BoAcTBa (1. 2 4. 2 cT. 401.8 YIIK PD)
—13.02.2015;

- kaccannoHHoe omnpexaeineHue Ne 18-V]J[15-2: marta mocTyruieHUs KajaoObl
(ocyxnennoro C.) — 07.10.2014; uctpeboBanme yromosaoro naema — 09.10.2014,
JaTa TMOCTYIUIeHUs KaynoObl (ocyxaeHHoro Y.) — 25.12.2014; nara nepepauu
*kanoOel ansa wm3ydenms cynbe — 21.01.2015; w3ydenme nena u kamoObl U
BO30YXKJIEHUE CYJIbeH KacCallMOHHOTO TTpou3BojicTBa (1. 2 4. 2 cT. 401.8 VIIK PD)
— 29.01.2015.

HemennenHo u cynbeit B utore He mnoiy4aercs. B mepBom ciydae xanoba
HAXOJUTCSA B YTIPABJICHUH IO OPraHU3alMOHHOMY OOECHEYEHUIO0 PACCMOTPEHMS
oOparieHuii (ckopee BCEero, y KOHCYJIbTaHTa CyJa WM TOMOIIHUKA CYIbU) —
cebiie 40 CyTOK; y CylIbH, NPU3BAHHOTO K BCECTOPOHHEMY M3YUYECHHUIO J€ja U
Kano0bl, ONPEACIICHUIO HAJUIeKAIUX KAaCCAlMOHHBIX OCHOBAaHUW M B UTOTe K
peuieHui0  Bompoca 00  MHMIMAIMM  HENOCPEJICTBEHHO  KacCal[MOHHOIO
paccmoTpenus, — 1 cytku. IlociemHux, OTMETHM, BIOJIHE IOCTAaTOYHO IS
YCTAHOBJICHHSI KaK HCKIIOYUTEIBHBIX KAaCCAIMOHHBIX OCHOBAHWH, MO3BOJISTFOIINX
npeosionieTh res judicata, Tak U HEOOXOJUMOCTH MOCTAHOBKHU Jiefia M KaJIoObl Ha
paccMOTpEeHHE KacCallMOHHOTO cocTaBa cyJa. Bo BTopom ciydae skanoda U Aemno
uzyvatorcsa (kem?) cBbimie 80 CyTOK; YNPaBOMOYEHHBIM 3aKOHOM Cyabe — 7
CYTOK, C IIOCTAaHOBKOM B pe3yibTaTe Jejla U >KajoObl HEMOCPEICTBEHHO Ha
KacCallMOHHOE Pa30MpaTeNbCTBO MO CYIIECTBY.

16 JaseimoB B.A. Yka3. cou. C. 31, 54, 61,65 u np.



Boznepxumcss OT CYOBEKTHBHBIX KOMMEHTAapHEB IO OSTOMY IOBOAY U
OTOBOPUMCSI, YTO TIPUBEACHHBbIC MPUMEPHl HE CYOBEKTUBHO TMOJOOpaHbl —
HaIpalMBaIOUMIC BBIBOJ O JCHCTBUTEIBHOM CYOBEKTE H3Yy4EHHs Jela |
XKano0bl JIETKO BepUPUIIMPYEM IOCPEACTBOM OOpalleHUs] K HM3YyUYECHHUIO HHBIX
MIPOU3BOJICTB, Pa3MEIICHHBIX HA TOM XK€ OPHUITHATHFHOM CalTe U 3a TOT YK€ MEPHO/I.
OTcroa mpaBOMEPEH U MPAKTUYECKHU 3HAYUM BOIMPOC: KEM PEaIbHO MPEAPEIIACTCS
BONIPOC 00 WHUIMAINNKM HCKIIOYUTEIBHOW (OPMBI KACCAITMOHHOW MPOBEPKH K
MIPEOI0JICHUIO PyHIAMEHTAILHOTO TIpaBuia res judicata?

2. «lIperogumansHas» cuna peumenuil [lpesnaunyma Bepxonoro Cyna PO
JUISL OTIPENIENICHUs] MPEIMETa U IPOIEcCa KAaCCALMOHHOW MPOBEPKHU. 3aKOH, Kak
W3BECTHO, YCTAHABIIMBAECT pPsii TMPOLECCYaJbHbIX TapaHTHN MJI1 OrPAHUYCHUS
MPOU3BOJILHOM  KaccalluM OKOHYAaTeNbHBIX akKTOB cyja. FOpuauueckum
OCHOBAHHUEM IOJJOOHOM MPOBEPKH, BO-MIEPBBIX, BHICTYIAET MTOCTAHOBIICHUE CY/IbU,
M3YyYaBUIETo *ajao0y ¥ MPUHSABILIErO B UTOTE PEIICHHE O Mepeade JIeiia U KajJo0bl
Ha PacCMOTPEHHE B CyA€OHOM 3aceaHUU Cy/la KacCalluOHHOM MHCTaHUuH (1. 2 4.
2 ct. 401.8 YIIK P®). Bo-BTOpHIX, 3TO0 pemenue [Ipencenarens Bepxosuoro Cyna
P® (ero 3amecrtureneil), He COTJIACUBIIMXCS C PEIICHUEM YKa3aHHOTO CYAbH 00
OTKa3e B TMOCTAHOBKE Jieja W >KalloObl Ha PacCMOTPEHHE KaCCallMOHHOTO Cyja,
OTMEHE TaKOro pEHIeHUs U TIOCTAaHOBKE JKaJoObl CBOUM pEIICHUEM Ha
KaccanronHoe paccmorpenue (4. 3 cr. 401.8 YIIK P®). U B ToM, u Apyrom ciyuae
(akTUUYeCKUM  OCHOBAaHMEM U1 TIOCTAHOBKM JleJJa Ha  KacCallMOHHOE
pacCMOTpPEHUE, OYEBHUIHO, SIBISIOTCA CYIIECTBEHHbIE WM (yHIAMEHTAJIbHbBIC
KaCCaIlMOHHBIE OCHOBAHUS, YCMOTPEHHBIC JIMOO CYyAbell — CYOBEKTOM H3y4YEHUS
XKano0bl, JTMOO BBICIIUMU JOKHOCTHBIMU JIUIIAMU CyJIe0HOM cucteMbl Poccun —
CaMOCTOATENLHO OOECIEUYUBIIMMHU TPAaBO CyA€OHON 3alUThl MO OOPAIICHUIO
3aMHTEPECOBAaHHBIX JHI. McuepnbiBaroliee MPUBEICHUE YKa3aHHBIX OCHOBaHUM
(MOTHBOB) — TI0 CyTH, UMIEpaTUBHOE TpeOoBaHKUE K (OpPME U COJCPKAHUIO KaK
pelIeHus YKa3aHHOTO Cy/IbH, Tak U akTa [Ipencenarens BepxoBHoro Cyna P® (ero
3amectuteniei).  B-Tperbux, eme  OOHUM  crocoOOM K WHHUIMAIUU
HEIMOCPEJICTBEHHO KAaCCAI[MOHHOTO PACCMOTPEHHS Jejia U KajJoObl MO CYIIECTBY
cinyxut peuienue [Ipesuanyma Bepxosaoro Cyna PO kak Hag30pHOI MHCTAHIIUH,
OTMEHUBIIIETO COCTOSIBILIMECS MO JIeNIy PEUIEHUsS W HAIPaBUBIIETO JI€J0 HA HOBOE
KaccanmoHHoe paccmotpenue (1. 5 4. 1 ct. 412.11 VIIK P®). U1 B 3TOM ciiydae B
CBOEM IMOCTAHOBJICHUH CYy/ HAJA30pHOM MHCTAHIIMM UMIIEPAaTUBHO OOsI3aH yKa3aTh
KOHKPETHOE KacCallMOHHOE OCHOBaHHME K OTMEHE/M3MEHEHUIO 00KajJOBaHHOTO
cynebHoro akta (4. 2 ct. 412.11 VIIK POD).

3aKOHOMEpPHO BO3HUKAIOT BOIPOCHI: yKa3aHHbIE OCHOBAHUS HMEIOT
MPEIOIUINATBHYIO CUITY JJISI KacCAI[AOHHOTO PAacCMOTPEHUS JieJla U KajJoObl IO

CymecCTBy, HIIA YKaSaHHBII\/'I Cya BIIpaBC, B TOM YHUCJIC B PCBU3HMOHHOM IIOPAIKE,
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YCMOTPETh HWHBIE OCHOBAHUSA JUIsl BBIHECEHHSI WTOTOBBIX AKTOB KAacCalMOHHOW
npoBepku? B mpakThueckol IIOCKOCTH BOMPOC TAKKE CTOUT O HEOOXOIUMOCTH
(OTCYTCTBUHM TaKOBOM?) mpolLeayp MPEABAPUTEIIBHOIO M3YyYEHHUS KacCallMOHHOTO
MOBOJIa WJIKM 00 MMIIEPATUBHOM, [0 CYTH, BEJICHUU KaK BBIIIECTOSIICH CyneOHOi
uHcTaHuuu, Tak u Ilpeacenarens BepxoBHoro Cyna P® k moctaHoBke nena u
XKaJI0Obl HA KaCCAIIMOHHOE PACCMOTPEHHUE TIO CYILIECTBY.

[Ipy OTCYTCTBHM K TOMY OJHO3HAUYHBIX CYKJIECHHM B POCCHUHWCKOM yTrOJOBHO-
IpOLECCYaabHOW JOKTPUHE, OOpaTHUMCS HEMOCPEICTBEHHO K TMpPAKTHKE —
KpUTepHuio UcTUHb. Cpeu MaTepraioB U3y4Y€HHON BBIOOPKH TPU KaCCAIMOHHBIX
MIPOU3BOJICTBA MHULMHUPOBaHbl pemieHueM [Ipesmmuyma BepxoBHoro Cyna PO,
HATIPABHBIIETO JeJI0 U ano0bl Ha HOBOE KaCCAlMOHHOE paccMoTpenue’ . Hu 1o
OJIHOMY M3 3THX IIPOU3BOACTB IpeIBapUTEIbHAS IPOBEPKA KACCALIMOHHOTO OT3hIBA
B nopsiake cT. 401.7-401.8 VIIK PO peanuzoBana He Obuia; HA CIEAYIOIIHE CYTKH
(10 MOCTYIJIEHUU U3 CYJla BBILIECTOAIICH UHCTAHIIMK) JEJ0 U Kajlo0bl epeaaHbl
CyJlbe-IOKIaIUUKYy JIJIsl MOATOTOBKH HEMOCPEACTBEHHO KacCAIMOHHOIO CYJe0HOro
paccMoTpeHusi. TeM caMbIM, 10 CYTH, HPE3IOMUPYETCS JOCTOBEPHOCTb H
MMIIEPATUBHOCTh BBIBOJA HAJ30pPHOM MHCTAHIMM KakK O SBHOM HaJMYuuU
CYIIIECTBEHHBIX/(DYHAAMEHTAIBHBIX ~ KaCCAallMOHHBIX  OCHOBaHUW, TakKk W
HEOOXOJMMOCTA COOTBETCTBYIOIIEH peakuuM Ha HUX CO CTOPOHBI CyJa
KAacCallMOHHOM MHCTaHIMu. O TOM, HACKOJIbKO YKa3aHHOE OTPaHUYMBAET
HE3aBUCUMOCTb M BHYTpPEHHEE YOexIeHHE CyIed HMKECTOAIIEeH HWHCTaHIUH,
KOHBEHI[HOHATBHO OCTaBHM 0e3 OOCYRKICHHS °; IenecoodpasHee oOpaTHTBCS
HEIOCPEICTBEHHO K CYTH KaCCallMOHHOM MPOBEPKU U UTOTOBBIM €€ pe3yJIbTaTaM.

Bo3pmem g mpumepa ompeaeneHue ot 29.01.2015 Ne 71-O15-1 mno
KaccallmoHHOM >kanobe ocyxaeHHoro K. Ha mpuroBop KammauHTrpagckoro
obnmactHoro cyna ot 10.06.2003. B kaccammonHod kano0e (MMeHyemoi
anemsinuonHo. — H.K.) ocyxknennsiii K. yka3piBaeT Ha HECOOTBETCTBUE
BBIBOJIOB cyJa (DaKTUUECKUM OOCTOSITeIbCTBAM  Jiela, HE3aKOHHOCTh U
HEOOOCHOBAHHOCTh MPUTOBOPA, B CHIIY YETr0 MOCTAHOBJIEHHBIM MPUTOBOP CIIETYET
OTMEHHTH H HAMPABHTh yTOJOBHOE €710 HA HOBOE CyIe0HOE paccMOTpeHHue .

7 Cm.: Kaccanuonuoe onpezenenue ot 29.01.2015 Ne 71-0O15-1, ot 26.02.2015 Ne 49-O15-1, ot 05.03.2015 Ne 20-
015-1cm.

¥ Mbr ue OyzeM Takke 3a/JaBaThCsl BOINPOCAMH O TOM, KONHHM KaKHX HMEHHO JIOKYMCHTOB, WHHUIIHHUPYIOIIAX
HENOCPEACTBEHHO  KAaCCAIlMOHHBIA  NPOLECC, CBOEBPEMEHHO  HANpaBSUIUCh  3aMHTEPECOBAHHBIM  JIMLIAM
(HampaBJSUTHCH JTH BOOOIIE), HACKOJBKO B HMX OBUIM yKa3aHbl MCKIIOYUTEIbHbIE KaCCAIIMOHHBIC OCHOBAHMS, OBIIO

JI p€ajIM30BaHO IPaBO HAa BO3PAXKCHUA CO CTOPOHBLI 3aMHTCPECCOBAHHBIX JIHII, o0ecredeHnl HHbIE UX nmpaBa, — 3TO
HE MPECAMET AHHOU CTaTbu, W OOJDKHO HCCICAOBATHCA KOMIIJICKCHO, B HEJIOM IO Marc€puaiaM KaCcCallMOHHOT'O
IMpON3BOJICTBA.

¥ K coxanennmio, mo MarepmanaM, pasMEIIACMBIM HA CalTe, HEBO3MOXHO yCTAHOBHTH, 10 KAKHM HMMEHHO
OCHOBaHUSM NpUHATO pemenne [Ipesnaunymom BepxoBaoro Cyna P® u nmeno HampaBJIeHO Ha HOBOE KacCAIlHOHHOE
paccMoTpeHHe.
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KonBennuonansHo ocTaBuM 0€3 00CyXIeHHus (MTOTOBBIE) BBIBOABI U
CYKJICHUSl KaCcCAllMOHHOW WHCTaHUMHW OTHOCHUTEIBHO HECOOTBETCTBUS BBIBOJOB
cyna (dakTtuyeckuM oOcTosATenscTBaM  Jena. KoHcTaTupyeM U BBIBOA
KAaCCallMOHHOI'O COCTaBa CyJa O TOM, YTO HApYIIEHUN YTOJIOBHO-TIPOLIECCYATIBbHOTO
3aKOHA, BJIEKYIIMX OTMEHY IPUrOBOpa, U3 Jena He ycmarpuBaerca. C 1oBepuemM
BOCIIPUMEM HMTOTOBBIM BBIBOJI, COIJIACHO KOTOPOMY NEUCTBUSM ocyxzaeHHoro K.
Cyl MNEpBOM WHCTAaHUMU A MNPABWIbHYIO IOPUIWYECKYIO OLIEHKY IO 3aKOHY,
JIeIICTBOBABIIEMY BO BpeMs coBeplieHHs npecTymieHuil. He 6yaem croputh u ¢
BHYTPEHHUM YOEXKICHHEM CyJa O TOM, YTO Haka3zaHue K. Ha3HaueHO copa3MepHO
COJICIHHOMY, C YYETOM BC€X OOCTOSITENILCTB Jiella W JaHHBIX O JIMYHOCTH,
OCHOBAHMM JIJIS1 €70 CMATYECHMS HE UMEETCS.

CymmupyeMm: pakThyeckasl CTOpoHa IpUroBopa (I0Ka3aHHOCTh) — OoJiee He
ABJIAETCS] HAJICKAIIUM IPEIMETOM MTPOBEPKHU B CyA€ KAaCCAlMOHHOW WHCTAaHIINH;
HapylieHu# (TeM Oosiee CyIIECTBEHHBIX WU (PyHIaMEHTAIbHBIX) MaTEPUATBLHOTO
U YTrOJOBHO-MIPOLIECCYaTbHOIO 3aKOHA B XOJI€ MPOBEPKHM HE BBIABICHO.
CripaBellIMBOCTh IIPUTOBOpPA KACCALIMOHHBIM CYJAOM KOHCTarupyercs. UYto B
«ocratke»? Kak BBIICHUIIOCH, B CBSI3M C NpuHATHEM PDenepanbHOro 3akoHa OT
08.12.2003 Ne 162-®3 «O BHECEHWHM WU3MEHEHUW W JOMOJHEHHU B YTOJOBHBII
koznekc Poccuiickoit @enepanuny, YIYUIIAKOMIETO TMOJ0KEHUE OCYKICHHOTO,
MOCTAHOBJICHHBIN IPUTOBOP MOJIEKUT U3MEHEHHIO, @ UMEHHO:

- B CBSI3M C U3MEHEHHEM nucno3uumu 4. 2 u 3 cr. 162 YK P® u3 npurosopa
K. moasmexaT HCKIIOYEHUIO «KBATM(DUIMPYIOUMHA NPHU3HAK HEOAHOKPATHOCTH
IPECTYIUIEHUH W Ha3HAYEHUE €My 3a JAHHOE NPECTYIUIEHUE U 110 COBOKYITHOCTH
IPECTYIJICHUH TONOJHUTENILHOTO HaKa3aHus B BUAE KOH(UCKAIIMU NMYILECTBaY;

- B ¢Bs3U ¢ BHeceHHBIMH B cT. 18 YK P® usmenenwmsimu, B nerictBusax K.
MMEETCS OMIACHBIN PEUINB, a He 0CO00 OTaCHBIN;

- COOTBETCTBEHHO, OTOBIBaTh HAKa3aHWe B BUAE JuuieHus cBoboabl K.
JIOJKEH, B COOTBETCTBUU C M. «B» 4. 1 ¢T. 58 YK P®, B ctipaBUTENBbHON KOJOHUH
CTPOroro, a He 0co00ro pexruMma.

C yueTroMm yKa3aHHOTO M B COOTBETCTBUM ¢ HOpMmamu cT. 377, 378, 388 VIIK
P®, noaiexxuT cMATYEHUIO0 Kak HakKa3aHHE MO0 MyHKTY «O», «B» 4. 3 cr. 162 YK
P®, Tak 1 1O COBOKYIMHOCTH MPECTYIJICHUH, YTO COOCTBEHHO U HAIILJIO OTPaKECHHUE
B (MTOrOBOM) OIPEAEIICHNH KacCCAalMOHHOW MHCTAaHUMU. B OoCTalibHOM MpPUTOBOP
OCTaBJICH 0€3 U3MEeHEeHus, Kalloba ocyxieHHoro K. — 0e3 yZ10BieTBOpeHusl.

[lo wupee, Bce BEpPHO — TMPUTOBOP TMPHUBEAEH B COOTBETCTBUE C
M3MEHUBIIMMCSl MaTepUaJbHbIM 3aKOHOM; CyAeOHas 3allliTa MUHTEPECOB U TPaB
OCYXJICHHOTO obOecrieueHa (mpas/a, 1Mo mpouiecTBuu 12 jer, Ho o0OecrieueHa Bce
xe!). TeMm He MeHee, 3amaguMcs PSAIOM BOINPOCOB. Bo-mepBbIX, HACKOJBKO

yYKa3aHHO€, JEWCTBUTENIBHO, MPEAMET HKCTPAOPAMHAPHOIO KACCALMOHHOIO
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MPOU3BOJICTBA U MPEIMET BHUMAHMS BBICHIEH KacCAllMOHHOW HMHCTaHIMU, a HE
npeaMeT JIeSITeIbHOCTH cyaa, GYHKIIMOHUPYIOIIEro B nopsake ct. 396, 397, 399
VIIK PO%. Bo-BTOpBIX, €Clii 3TO U €CTh BCS CYyTh HApPYILICHUM, TO YKa3aHHOE
BIIOJTHE MOTJIO OBITh UCIPABIIEHO HEMOCPEACTBEHHO CY/IOM HaJ30pPHON MHCTAHIUH,
0€3 U3MUITHUX yKa3aHUuW cyly HuxecTosiiemy. Cpeacrsa 0OHOBICHHOM Kaccaluu
(rm. 47.1 YIIK P®) u namzopnHoro npousBojactBa (ra. 48.1 VIIK P®) — xkax
W3BECTHO, UAeHTUYHBL. Vnu noBojas! [Ipe3nanyma ObUIM NMPUHIIMIIUATIBLHO UHBIC, U
OH, B HapylIECHHUE HOPMBI 3aKOHA, HACTAaUBaJl HA MPOBEPKE UMEHHO (haKTUUYECKOM
CTOPOHBI TPUTOBOpPA, K KOTOPOM B OOJBIIMHCTBE CBOEM U KAaCCHUPYET
OCYyKJeHHbII? [IpuyemM KaccHpyeT Tak OJHO3HAYHO, YTO MPOLECC KACCAMOHHOMN
MIPOBEPKH PeaIn30BaH UMIIEPATUBHO — 0€3 MpeaBapUTEIbHON MTPOBEPKHU JOBOJIOB
xanoosl B nopsiake cr. 401.8 VIIK P® u npuBeneHus ncyeprnbIBarOIIMX MOTHBOB
K IIOCTaHOBKE Jejla M KajoObl Ha HKCTPAOPAMHAPHOE KACCALMOHHOE
paccmoTtpenne’ . HakoHel, B-4eTBEPTHIX, BOSHHKAET BOIPOC O MPECEKATEIBHBIX
CpPOKax HAJ30pHOM M KacCCalMOHHOW NpOBepKH. OCyXKICHHBIM, HAINOMHUM,
obOxamyet npuroBop oT 10.06.2003. [IpenacraBiseTcss OUeBUIHBIM, YTO HA MOMEHT
pacCMOTpEHHsI  >KajJoObl  OCYXKJIEHHOTO B  CyJl€ HaJA30pHOM HWHCTaHIUU
YCTAaHOBJICHHBIH B  OJMH  TOJ  NpPECEKaTeJIbHBIM  CpPOK  (BO3MOXKHOI)
KACCALIMOHHOM/HA30pHOM TPOBEPKH, MO HUAEE, HCTEK; CIEI0BATEIbHO, B
PaCCMOTPEHHUH KaJIOOBI 110 3aKOHY JI0JKHO OBITH OTKAa3aHO.

Tem He MeHee, BbIcHIasi CyJaeOHAash MHCTAHIUSI CTPaHbI JIETKO MPEOA0JIEBAET
dbyHIaMeHTaIbHBIC 3aIpeThI res judicata, 00s3bIBast Cy KacCallmOHHON WHCTAHIIMU
K MMIIEPAaTUBHOM MPOBEpPKE MPUroBopa, nmoctaHoBieHHoro B 2003 r. [Tocnegnemy,
€CTECTBEHHO, HUYEro HE OCTAETCS, KaK HU3MEHHTh B KAaCCAIMOHHOM TMOPSAKE
OKOHYATEJIbHBIN aKT CyJa, COCIABIINChH, B TOM YHUCIIE, HA «HECYIIECTBYIOIINE» K
MOMEHTY IIPOBEPKH HOPMEI cT. 377, 378, 388 VIIK P®%. Jlo res judicata nu 31ecs,
B UTOre, Korjpa oOecrneurBaeTcsl MPUHUUI NyOIu4yHOW 3akoHHOCTU? B nmaHHOM
CBSI3M MBI HAcTaBaju M HACTaMBAa€M Ha TOM, YTO JOKTPUHE U MPAKTUKE CIIEIYEeT
OJIHO3HAYHO OMPEJEIUTHCS B BOMPOCE O TOM, UYTO MPOLIECCYalTbHOE PELICHUE O
MIOCTAHOBKE JI€JIa U ’KaJI0Obl HEMOCPEICTBEHHO HAa KacCallMOHHOE PacCMOTpEHHUE (C
yKa3aHUEM MCUEPIBIBAIONINX OCHOBAHWI/MOTHUBOB IMOCJIEIHET0) JOJKHO CTaTh
UMIIEPATUBOM, a HE (PaKyJIbTAaTUBOM JIJIsi JAHHOU (DOPMBI POBEPKHU.

0 JIMEHHO €O CCBHUIKOI HA JaHHbIE HOPMBI (B AHANOTMYHON CHTYalWH) NPUHSTO, K IPHMEPY, PEIICHHE IO
KacCallUOHHOMY INpeAcTaBieHuto 3aM. ['enepanbHoro mpokypopa P® K. B oTHomenun ocyxiaeHsHoro b. Cw.:
Kaccannonnoe onpezenenue ot 25.02.2015 Ne 56-V11114-6.
! MBI He CKIOHHBI rajaTh 1O 3TOMY MOBOJY; COOTBETCTBEHHO, OTMETHM JIMIIb TO OOCTOATEIBCTBO, UTO IIO
octalbHBIM Ipou3BojcTBaM (0T 26.02.2015 Ne 49-0O15-1, or 05.03.2015 No 20-015-1cm), MHMIMHPOBAHHBIM
IIpesunnymom Bepxoaoro Cyna P®, u cutyanus, u HTOTH IPOBEPKH — (HaKTUUECKU HACHTUIHEI.
2 TTocnemnee, mymaercs, BmoJiHe oOocHOBaHHO it pasa. XIV YIIK P®, u HeCKOTbKO COMHUTEIBHO IS
SKCTPAOPANHAPHOTO KACCALMOHHOTO Mpom3BoAcTBa. CM. aHaNOrmyHO mo cyTtu: KaccanmoHHOE ompenencHue OT
25.03.2015 Ne 4-O15-1; ot 05.032015 Ne 20-015-1cm u zp.
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3. Ilpenmer KkaccalMOHHOM NPOBEPKH — CYTh «mepemMeH». Panee yxe
OTMEYaJIOCh, YTO OJHOW M3 HaubOosiee NMPUHIUIHAIBHBIX HOBAI[Mil OOHOBIEHHOTO
KaCCallMOHHOT'O IIPOU3BOJICTBA CTAJ0 M3MEHEHHE HEMOCPEICTBEHHOIO IpenMera
IpOBEPKU U OUEHKHU cyaa. K mocnenHemy, B COOTBETCTBUM C BOJEH 3aKOHa,
OTHECEHbl HCKIIFOUUTEIBHO CBOMCTBA 3aKOHHOCTH IOCTAHOBJIEHHBIX CYAEOHBIX
pemenuii (ct. 401.1 YIIK P®) u a priori HEBO3MOKHOCTh KaCCAIIMOHHOM MPOBEPKU
«BOIPOCOB (haKTa» U CIPABEATUBOCTH OKOHUATEIBHBIX aKTOB CY/a.

OcTtaBuM 0€3 KOMMEHTApUsl KO0l OCYX JIECHHBIX, KOTOpPhIE, HE pa30upasch
0c000 B IOPUIMYECKON CYTH BHECEHHBIX HOBALUH, BCE TakK k€ (POPMYJIHUPYIOT K
CyIy KacCalMOHHON MHCTaHLIMU NPUTA3aHUSA O MPOBEpPKE (PAKTUUYECKON CTOPOHBI
IIPUTOBOPA U HOBOM OLIEHKE J0KAa3aTEJIbCTB B 3TOM CBSA3M, O HECIPABELIMBOCTH
PUrOBOpa M HEOOXOAMMOCTH ero m3MeHeHms--. He GyaeM KOMMEHTHPOBATH W
aHAJIOTUYHbBIE JIOBOAbl WX IOPUIUYECKUA KBATU(PUIIMPOBAHHBIX MPEACTaBUTENIEH
(3aIMTHUKOB), KOTOPHIE TAKKE TPAJAUIIMOHHO KaCCUPYIOT K YKa3aHHBIM CTOPOHAM
npurosopa’’. YKkasaHHOE B LEJIOM MOHSTHO M €CTh HE TOJIBKO 3aKOHHOE CPEICTBO
3allUThl, HO W KOCBEHHOE CTPEMJIEHHE KaccaTopoB TMOOYAUTb CylIed K
BCECTOPOHHEN OLIEHKE BCEX JOBOOB KaJIOObI U OOCTOATENBCTB YTOJIOBHOTO JIENa,
C «IOCIEeAHEW» HaeXJ0M Ha 3(PPEKTUBHOCTh KACCALIMOHHOM (POPMBI 3aIlUTHI.
BocrpumeM Kak JaHHOCTh BOJIKO 3aKOHAa W IMPABOCO3HAHUE CYyNEW, MPABUIIBHO
NOHUMAIOIIMX KakK LEHHOCTh TnpaBwia res judicata, Tak W Ha3HaYeHUE
VCKIIFOUUTEIBHBIX ~ KOHTPOJBHO-TIPOBEPOUYHBIX  MPOM3BOACTB B  KOHTEKCTE
MHCTUTYLIMOHAJILHOM HWJEM BEPXOBEHCTBA M OINPEACICHHOCTU MpaBa. Mepuiom
IIOCJIEHEr0,  €CTECTBEHHO,  SBJIAIOTCS  WTOTOBBIE  KACCALIMOHHBIE  AKTHI,
OTpa)kallllue MpeAMET U MpeAesibl YCUIUN CyAa, peaju3yromero 3Ty ¢GopMmy
cyneOHoM 3amuThl. IMEHHO B JaHHOM KOHTEKCTE MPOAaHAIU3UPYEM OTHEIbHbIC U3
UTOTOBBIX aKTOB OOHOBJICHHOW POCCUMCKOM KacCalluu:

O6patumcs BHOBb Kk ompeaeneHuto oT 29.01.2015 Ne 71-O15-1 mo
KaccallMOHHOM kanoOe ocyxaeHHoro K. Ha mnpuroBop KanuHuHrpaackoro
obnactHoro cyna ot 10.07.2003. Kak oTmeuanoch, KaccaTopbl aneuIUpyroT K
(bakTHyecKkoil HEOOOCHOBAaHHOCTH MOCTAHOBIIEHHOTO MPUTOBOPA, K CYLIECTBEHHBIM
HapyILICHUAM 3aKOHa, K SBHOM HECNpaBeAJIMBOCTH JaHHOTO CYIEOHOTO akTa.
M3BECTHBI W WTOTOBBIE «OTBETH» Cyda IO CYIIECTBY AaJpPECyeEMbIX K HEMY
nputszanuii. [lomaraem 1enecooOpa3HbIM OOpaTUThCA K (HAaKTHUYECKOW OCHOBE
YKa3aHHBIX CYJIEUCKUX CYKJIECHUW, M, 4TOObl HE OBbITh CYOBEKTUBHBIMU, OyJeM
IPUBOJIUTH X OykBanmbHO. UTak:

% Cwm., namp.: Kaccammonnoe ompemenerue ot 29.01.2015 Ne 71-015-1; or 12.03.2015 Ne 18-V][14-65; ot
26.02.2015 Ne 49-O15-1; ot 05.03.2015 Ne 20-015-1cm; ot 25.03.2015 Ne 4-O15-1; ot 03.03.2015 Ne 69-YV115-3;
ot 17.02.2015 Ne 66-Y114-3.
24 Cwm., Hanp.: Kaccannonnoe ompenenenne ot 05.03.2015 Ne 11-V15-1; ot 05.03.2015 Ne 20-015-Icm, ot
26.02.2015 Ne 49-0O15-1.
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B kaccaumonHo# jxamoOe ocyxneHHbl K. yka3piBaeT Ha HECOOTBETCTBHE
BBIBOJIOB Cy/la, U3JI0KEHHBIX B MPUTOBOPE, (PAaKTUUYECKUM OOCTOSITEIbCTBAM JIelia.
YTBepxKaaeT, 4To MPECTYIUICHUS OH HE COBEpIlal, a UMEET B HaJU4YUHU aauoH,
KOTOpPOE CYJIOM HE MPOBEPEHO; CUHUTAET, UYTO CyJ A HENPABUIIBHYIO OLIECHKY
HCCJIEIOBAHHBIM JIOKA3aTeNbCTBAM,; BUJIUT HEJIOKa3aHHBIMU 158105
IPOTUBOPEUYMBBIMU  OTHEIbHBIE  OOCTOSITENbCTBA  JAena. Hampotus, cyn
KaCCallMOHHOM WHCTAHIMU, BCECTOPOHHE MPOBEPUB MATEPHUAJIbI YTOJOBHOTO JAEia
U JIOBOJIbI %aj00bl, HAXOJUT BBIBOJIBI CyJia (MEpBOM MHCTAHIIMU) O BUHOBHOCTHU K.
B HMHKPUMHUHHUPYEMBIX NPECTYIUICHUSAX NPaBUJIbHBIMA, OCHOBAHHBIMM Ha
HCCJIEIOBAHHBIX B CYJCOHOM 3ace/laHud J0Ka3aTeabCcTBaxX. JJOBOABI OCYXKIECHHOTO
K. 0 HenpuyacTHOCTH K COBEPIICHUIO MPECTYIUICHUWA MPU 3TOM, KAK YKa3bIBACT
KaCCallMOHHBIN CYJl, ONTPOBEPrarOTCA CIECAYIOIMMU JOKA3aTEIbCTBAMMU:

- «nokazanusMu 1., KOTopbie MOJTHOCTHIO COOTBETCTBYIOT MoKazanusM I1. u
III., raHHBIM Ha IPEABAPUTEIHLHOM CIICICTBUNY;

- «mokazanusimu 1., 1I. u IIl., xoTOopble OOBEKTUBHO MOATBEPIKAAIOTCS
IIPOTOKOJIOM  CJIEACTBEHHOI'O JKCIEPMMEHTAa M IMPOTOKOJIOM OCMOTpa MeCTa
IPOMCILIECTBUS U Tpyna T.»;

- «3aKJIIOUYEHUEM JKcrmepra noarsepxkaarorcsa v nokaszanusa 11, L. u II. o
TOM, 4TO mocie yxoaa K. m3 KBapTupbl IBEph aBTOMATHYECKH 3aKpbUIACH HA
3aMOK, mocyie 4yero K. meITascss OTKpBITH € MNOMOIIBI mpenaHHou emy .
MOHTHUPOBKH U HE CMOT 3TOT0 CAEIAaTh;

- «cootBercTBYIOT nokazanus I1., [II. u III. n nokazanusim norepnesueit T.,
U3 KOTOPBIX CJIEIYET, YTO MOJOTEHIIe, KOTOPHIM OBLIT 3aJIyIICH €€ MYX, Uy)KO€ U UX
CEMbE HE NMPUHAJTIEKATION;

- «cyencTBeHHbIN dKcnepuMenT ¢ [11. ObuT IPOBEACH ¢ ydyacTUeM MOHSTHIX U
ansokara, norpoc L. mpoussenen ¢ ydactuem ajgBokara, a notoMmy goBoasl K. o
npuMeHeHnn K III. HEIO3BOJEHHBIX METOJIOB CIEICTBUS, MOJ BO3JCHCTBUEM
KOTOPBIX OH OTOBOPUJI €70, HEJIb3s1 IPU3HATH OOOCHOBAHHBIMMY;

- «IpUHUMAsT BO BHUMAHHUE COTNIaCOBaHHOCTh mnokazanuu III., 1. u IL,
COOTBETCTBHE WX JPYTUM JOKa3aTelbcTBaM, Cya OOOCHOBAaHHO MpPHU3HAI
npuBeeHHbIe Bblie nokazanus L., III. u I1. noctoBepHBIMIY;

- «moka3anusm noacyaumoro IIl. o Tom, uro ybuiictBo T. coBepmi oH, a
Takke moka3zaHusMm cBujetens I1. o coBepmienun yowuiictBa motepmesiiero LI,
Cyll Jaj HaJJexallyr OIEHKY M O0OOCHOBAaHHO OTBEPT UX Kak MPOTHUBOpEHAIIIHE
JIPYyTUM JIOKa3aTeIbCTBaM, O YE€M B IPUTOBOPE MNPUBEICHHI MOTHBUPOBAHHBIC
cyxkneHusi, kotopple CyneOHas KOJUIETHSl HAXOJIUT TMPaBWIBHBIMU U
yOeIUTEeTTEHBIMM).
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He ynuBuTenbHO, 4TO IpH MOAO0OHOM IPEIMETE TPOBEPKH CY/l KaCCALIMOHHOMN
WHCTAHIIMU «O00OCHOBAHHO IIPHUIIET K BBIBOAY O TOM, 4yTO youiicTBO T. coBepiini
uMeHHo K., a He 1pyroe 110, KaKk yTBEPKAACTCS B KaJI00e».

MpbI HU B KO€H Mepe He CTPEMHUMCS IMMOCTaBUTh 10JI COMHEHHUE JJOCTOBEPHOCTD
BBIBOJIOB KAaCCAIlMOHHOTO COCTaBa CyJa KakK II0 CHUCTEME BBIIICYKa3aHHBIX
JI0Ka3aTEIbCTB, TaK U MO HMTOTOBBIM BBIBOJIAM, OTPAaKEHHBIM B KacCallUOHHOM
pemieHud. boiiee TOro, Mbl TOTOBBI MPHU3HATH 3TO PEHIEHUE MPABOCYIHBIM.
EnuHcTBeHHOE, B 4eM MBI COMHEBAeMCs, TaK 3TO B BOIPOCE O TOM, 4YTO, B
COOTBETCTBHH C HAa3HAUYCHHEM U CYThIO JTaHHOU (hOpMBI CyJeOHON TPOBEPKHU, CYI
KacCallMOHHONW HWHCTAHIIMU TIPOBEPSJI M OICHUBAJI HCKIIOYUTENIHHO CBOMCTBA
3aKOHHOCTH OKOHYATEJIbHOTO aKTa Cyja, He BTOPrasch HH B cepy (pakTHIeCKOn
ero OOOCHOBAHHOCTH, HU JOCTOBEPHOCTHM WM JOMYCTUMOCTH JOKa3aTeIbCTB.
NmMeHHO B 3TOM (MOCHEHEM) KOHTEKCTE Mbl HE OyJeM cUuTaTh, Kakoe€ UMEHHO
KOJIMYECTBO pa3, U B KAaKOM CMBICIIOBOM U HOPMAaTHBHOM KOHTEKCTE B
aHAJTM3UPYEMOM aKTe CyJa MPUBEICHBI JIEKCUYECKUE KOHCTPYKIMHU: «JI0CTATOYHO
000CHOBaHHOY» WIIH «JIOCTOBEpHO». He OyneM yTBepka1ath CyObEKTUBHO U TO, YTO
B JIAHHOM OIIPEJICIICHUHU CYyJ0M KacCCallMOHHON MHCTAHIMHU C YY€TOM M Ha OCHOBE
ct. 87, 88 VIIK P®, no cyru, naHa caMOCTOSITEIbHAs OIIEHKA JOKa3aTelIbCTB,
MOJAJACP>KaHbl WU OTBEPTHYTHl MOTHBBI MPUHSTHS TOTO WM WHOTO PEIICHUS IO
neny.

Bo3MoxkHO, MpoBepKa HOPUIUYECKON CTOPOHBI MPUTOBOpa BEPUPUIIUPYETCS
TOJBKO MPHU TIOMOIIM YyKa3aHHBIX KaTEropuidi M CPEeJCTB, YE€ro HHU JOKTPUHA
POCCHUHCKOM yroJOBHO-TIpOLIECCYallbHOM HayKH, HU [IneHyMm ere He 000CHOBaAIM B
noctaTouHoil Mepe. K BO3MOKHOW JOCTOBEPHOCTHM TMOCJIEIHETO BBIBOJIA HAC
«TOATOJIKHYJIO» U TO, 4YTO (B M3YYEHHOW BBIOOPKE) TMOJOOHBIC JEKCHUYECKHE
KOHCTPYKIIMM  MCIIOJIB30BaHbl B TOJABJISIIONIEH  4YacTH  KAacCAllMOHHBIX
OHpCHGHeHHﬁZS.

[Ipu >TOM B OJHUX PELICHUSIX CYJ KacCAl[MOHHOW WMHCTAaHIMM MOYUTAET 3a
0J1aro OrOBOPUTHCS B BOIIPOCE O TOM, UTO, B COOTBETCTBHM C OYKBOM 3aKOH, a OH
Goee He mpoBepsieT (hAKTUYECKONl CTOPOHBI IPUrOBOPA’’; B IPYTUX —
puTyanpHOe oOpameHne K OToM (QopMylie «CKPOMHO»  OIYIIEHO, XOTS
JIEKCUYECKHE KOHCTPYKIIMUA «OOOCHOBAHHO» M «JOCTOBEPHO» B HHUX JOCTATOYHO
BECOMO HpI/IcyTCTByIOT27.

% VcKMOYNTENbHO pPAMKM JaHHOH paGOThl HE JAIOT HAM BO3MOXHOCTH CTONb K€ JOCIOBHO I[IPUBECTH
(l)aKTI/I‘{eCKyIO CTOpOHy KaCCallMOHHBIX peHIeHHﬁ 110 UHBIM yFOHOBHBIM JeJ1aM U B OTHOILICHUH UHBIX OCy)K}IeHHBIX.
Bnpouewm, ykazaHHOE BITOJTHE MOKET OBITh BEPUPHIIMPOBAHO WHBIMH HCCIIEAOBATEISIMHI CAMOCTOSTEIBHO.
% Cwm., Hamp.: Kaccarmonnoe ompenenenne ot 12.03.2015 Ne 18-V][14-65; ot 24.02.2015 Ne 18-V][15-2; or
17.02.2015 Ne 66-Y114-3.
2t Cwm., Hamp.: Kaccammonnoe ompenenenne ot 18.02.2015 Ne 4-VJI 14-20; ot 29.01.2015 Ne 71-O15-1; ot
25.03.2015 Ne 4-O15-1; ot 03.03.2015 Ne 13-V I15-1; o1 26.02.2015 Ne 49-0O15-1.
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SIBngercs M JAHHBIA QITOPUTM JEUCTBUM M PELICHUM Cyla KacCallOHHOM
WHCTAaHIMU (PaKTUUECKON «peaHuMalen» anejuIsIIMOHHOro MpeIMeTa MPOBEPKU
WIM JIMIIb TBOPYECKOW MHTeprpeTanuel pasbsicHeHus IlineHyma, coriacHo
KOTOpPOMY IpPU HAJIIMYUU B KACCAI[MOHHOW jXalo0e yKa3aHWUW «Ha JOIYyIICHHbIE
CyJIOM HapylIE€HHs YTOJIOBHO-IIPOLECCYAIbHOIO 3aKOHA MPU HUCCIEAOBAaHUM WM
OLIGHKE J0Ka3aTeNbCTB (Hampumep, OOOCHOBAHHE MPHUTOBOpa HEAOMYCTUMBIMH
JI0OKa3aTesIbCTBaMH), TMOBJIUSBIINE HA MPaBUIbHOCTh YCTAHOBJIEHUS CYyIOM
(dakTUYeCKuX OOCTOATENBCTB Jefia W MpHUBEAIINE K CyAeOHOIl omubOke, Takue
JIOBOJIbI HE JIOJKHBI OBITh OCTABJICHBI 0€3 MPOBEPKH», — BOIPOC MPABOCO3HAHUS
KOKJOTO U3 ucchenonateneil. PaBHO kak M Hepeakoe 0OOCHOBaHUE TOTO, UTO
nojo0Has (opmMa KacCallMOHHOM IMPOBEPKH BIIOJHE COTJIAcyeTcsi ¢ CaMOOBITHO-
pOCCUHCKUM MOHMMaHueM (yHIaMEHTaIbHOTO mpaBwia res judicata. B nanHoi
CBSI3M Mbl B MPHUHIUIIE HE CKIOHHBI HaBA3bIBATh CBOM CYXKACHUSA O
NPUHIMIIHAIBHO UHOM poiu ujieu res judicata B MHBIX IPABOBBIX CUCTEMAX.

[Ipeanonoxum, ykazaHHasi akTUBHOCTb CyJla OTYACTH BbI3BaHa TE€M, YTO MPHU
OOBEKTUBHOM OTCYTCTBHH CYIIECTBEHHBIX/(DyHIaMEHTATBHBIX HAPYIICHUHN 3aKOHA
KaK €IMHCTBEHHOI'O OCHOBaHUSI OOHOBJIEHHOM Kaccalluu YKa3aHHBIA CyJ| MPOCTO
BBIHYX/EH  00pamarbci K  BCECTOPOHHEH  MpOBEpKE  MPaBOCYIHOCTU
OKOHYATEIbHBIX aKTOB CyAa, oOecrneurBas B UTOTe €IUHCTBO M 3(P(HEKTUBHOCTD
CyleOHOM 3aluThl, COCTOSIHUE 3aKOHHOCTH W TMPABOIOpsIKAa B CTpaHe.
CoOTBETCTBEHHO, JIs1 00ECIEUEHHUsI CTOJIb «IIPABEIHON» LIEJIM MOXKHO HECKOJIBKO
U «OTCTYNHTH» OT mpaBuiia res judicata. OgHaKo 3a1aauMcs BOIIPOCOM, CTOJIb JIH
VK pPEIKd U «HEYCTAHABIMBAEMbD» KACCAllMOHHBIE OCHOBAHUS, IO3BOJISIIOLINE
npeomoneTs res judicata®? J{ims oTBeTa Ha HTOT BOIPOC OOPATUMCS €IIe K OIHOMY
U3 PEIICHUN TOU ke CyneOHOM MHCTaHIMUA. MBI UMeeM B BUJY OMpEIEICHUE OT
19.03.2015 Ne 2-Y/I15-1cm.

B kaccanmonHoit kamobe ocyxaeHHbid  C. mnpocuT 00 OTMEHE
MMOCTAHOBJICHHOI'O B OTHOIIIEHHMU HEro, B COOTBETCTBUM C 4. 5 cT. 247 VYIIK PO,
NpUroBOpa W HANpaBIEHUWU JieJla Ha HOBOE CyJIe0HOE€ pPacCMOTPEHHE.
KaccanponHass WHCTaHIUs, TPOBEPUB MaTEpHaldbl YrOJIOBHOTO Je€ja, CYUTAET
BO3MOYKHBIM COTJIACUTHCS C JOBOJIaMHU JKall0ObI, BEPHO CCHUIASCh HA HOPMBI 4. 2
cT. 401.15 VIIK P®, cornacHO KOTOPBIM MPUTOBOP, MTOCTAHOBIICHHBIA B 3204YHOM
HOpsIKe, TOJJIEKUT OTMEHE T10 )kKajlo0e OCYKIEHHOTO WM €ro 3alllUTHUKA, a JeJI0
HaIpaBJISIETCSl Ha HOBOE CyJe0HOe paccMOTpeHue (1o TEpBOM HWHCTAHIIMHU) B
oOmeM nopsiake. B maHHOM ciiydae Mbl MMEEM JI€JI0 HE CTOJBKO C HaTMYUEM

%8 YkasaHHOE MIPEITOJI0KEHNE JIETKO OMPOBEPTaeTCsl pe3ysibTaTaMu U3YYeHHOH BHIOOPKH, MO0 MMEHHO peabHbIe U
CYIIECTBEHHBIC HAPYIICHUA 3aKOHA CTAJIM OCHOBAHHUEM OTMEHBI/M3MEHEHNU OOIBIINHCTBA 13 MN3YYCHHBIX aKTOB TOM
ke CynebHoii koyuteruu. Cwm., Harp.: Kaccarmmonnoe onpenenenne ot 26.02.2015 Ne 11-Y114-28; ot 05.03.2015 Ne
11-YA15-1 ot 11.03.2015 Ne 41-Y15-2; ot 03.03.2015 Ne 69-Y15-3 or 31.03.2015 Ne 30-YA15-3; ot
20.02.2015 Ne 49-Y114-36 ot 25.02.2015 Ne 11-19-14-29.
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CYUIECTBEHHBIX WM  (yHAAMEHTaJIbHBIX  KAaCCAI[MOHHBIX  OCHOBAaHHH K
npeoaoseHuio res judicata, CKOJIBKO C BECOMOM IPOLIECCYabHOM TrapaHTuel,
IPU3BAaHHOW O0ECIEeYUTh KOHCTUTYLMOHHOE IIPaBO CyAe€OHOM 3aIlMThl TEM
OCY>KJIEHHBIM, KOTOpbIE€ OBUIM MPU3HAHBI BUHOBHBIMM IO IpaBHJaM CyAeOHOro
pa3dupaTenbCcTBa, peaju3yeMoro B 3a0yHOM Tmopsake. Ha 3ToM coOGCTBEHHO
MOXHO ObUIO OBl M 3aBEpIUUTh aHAJIU3 JIAHHOTO CYAEOHOro aKTa; OJHAKO
oOpatuMcs K OTHEIBHBIM JOBOJAM, OTPAKEHHBIM B €ro OIHCATENbHO-
MOTHBHUPOBOYHOH YacCTH.

Kak koHCTaTHpyeT cyj KacCalMOHHOW WHCTAaHLMUU: «BEPIAUKTOM KOJUIETHUH
NpUCSHKHBIX 3acenateneir oT 16 ¢espans 2012 roma C. npu3HaH BUHOBHBIM B
OpraHM3alMi TOKYLIEeHUs Ha yOuicTBO b. M3 KOpBICTHBIX mNOOyxkaeHui». U3
IPEICTABICHHBIX MaTEPHUANIOB, MPOJODKAET CY[, «yCMAaTPUBAETCS, YTO CyIAeOHOE
pa3zbupatenbcTBo B oTHomeHnU C. u /. mpoBeneHo B OTCYTCTBUE MOJACYAUMBIX Ha
ocHOBaHWHU 4. 5 cT. 247 YIIK P® B cBfi3M ¢ HX YKIIOHEHHEM OT SIBKM B Cym». B
Hactosiniee Bpemsa C. 3aaepxkan u Haxoaurcsi B PKY CU30 YOCHH Poccuun no
ropony. Ilpu naHHbIX OOCTOATENBCTBAX MPUrOBOpP B OTHOWEHUH C. MOIJIEKUT
OTMEHE, a JIeJ0 — HampaslieHuI0 B Bosoroackuii o6iacTHOW CyJi Ha HOBOE
paccMOTpeHHe, B XOJe KoToporo u OyayT mnpoBepeHbl noBoabl C. 00 ero
HEBUHOBHOCTH.

Bo3nepxumcss oT (BMOJHE MOHATHBIX) 3MOIMI, HO pa3Be ACHCTBYHOUIUI
YTOJOBHO-TIPOLIECCYATIbHBII 3aKOH MPEJOCTABISIET BO3MOKHOCTh —peaju3aluu
3a04YHOr0 CyAeOHOro pa3z0duparenbCcTBa MPU PACCMOTPEHUU Jella B CyJe C
y4acTHEeM KOJUIeTUH NpucsKHbIX 3acenateneit (pasa. XII YIIK P®); ocobenno
€ClId Y4eCTb, YTO 3TOT MOPAJOK MOXKET ObITh pPealn30BaH €IUHCTBEHHO BOJEH
OOBHHSIEMOT0, CBOEBPEMEHHO BBICKAa3aHHOM M OKOHUYATEJIBHO MOATBEPKIECHHON Ha
IIPEABAPUTEIBHBIX CIyIIAaHUAX. Jl0 03HAKOMIIEHHSI C UCCIIEYEMBIM OIIPEIEICHUEM
CyneOHOM KOJUIETMM HaMm, BO BCSKOM cCiydae, HE OBLT HM3BECTEH MOJ00HBIN
opuandeckud kazyc. OTCroaa CTOJNb YJIMBUTENIEH ISl HAIIErO0 IMOHWMAaHUSA
BEPAMUKT MPUCSKHBIX B OTHOLIEHUH BOOOIIE «HE MPUCYTCTBYIOMINX)» MOJICYANMBIX.
VY npucsXKHBIX, CIPOCUM, BOOOIIE HE BO3HUKIIN BOIIPOCHI: KKOTO OHU COOCTBEHHO
CyIsT»?

Cronb XK€ COMHUTENbHBI IOAXOABl KAaCCALIMOHHOM WHCTAHIMH, JIETKO
yCMOTpeBIIeH (opMaibHOE OCHOBaHHE I OTMEHBI MPUTOBOPA, BCTYNMHUBIIETO B
3aKOHHYIO CUJIy, U HAIIPaBJICHUS JIeJla HA HOBOE€ PACCMOTPEHUE, U HE «y3PEBILIECH»
CTOJIb «HEMPUBBIYHBIN CITOCOO OTHPABIICHUS MPABOCYIUS, KOTOPBIN, KaK BUIUTCS,
BBHUJIy CBOECH (PyHIAMEHTAJIILHOCTH BECOMO JAeT OCHOBaHUE JUIsi 0€3yCIOBHOTO
onposepxeHus res judicata. nmu B JaHHOM cilydae B CHJIy U3BECTHBIX NMPUYHH
NPUIIIOCH «IIOKEPTBOBATH» YK€ MOJTHOTOM M BCECTOPOHHOCTHIO KACCALIMOHHOMN

MIPOBEPKH, CTOJIb CKOPO SIBIISIIONIEH ce0s Mpy aHAW3€ WHBIX aKTOB HM3yYEHHOM
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BbIOOpKHU. Putopudeckum, mo cyTu, BUAUMO, OyJeT TakKe BOMPOC, KAKMe UMEHHO
CTaHJAPThl KACCAI[MOHHOM 3aIliuThl (POPMHUPYET B UTOre KAacCAl[MOHHAs MPAKTHKA,
KAaK B KOHTEKCTE OIPEAEICHHOCTH MPaBa, TaK U B KOHTEKCTE UHCTUTYLIMOHAIBHON
UJIeU BEPXOBEHCTBA 3aKOHA, €CIIU MpaBUiIO res judicata He cTajo ONpeAessonUuM
JUISL IPABOCO3HAHUSA CyA€H U TOBCETHEBHOM NPAKTUKU OTIPABJIEHUS PABOCYIS.
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