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Russian criminal law system of penalties efficiency issues

Abstract: As a result of many changes and additions made over the recent years
in the content of part III «Punishment» of the Criminal Code of Russian Federation
penal system has lost some important qualities that originally supported the balance
and internal consistency between different types of punishments. In particular, due to
the reform of penalties such as fines and restraint of liberty, an important feature of
the system was eroded - the location of penalties within the system in particular order,
where each next punishment is more severe than the previous one. It is also important
that the two types of penalties (forced labor and arrest) have not yet been applied in
practice. This greatly reduces the possibility of the court to appoint a just punishment
to the guilty person: appropriate to the nature and degree of social danger of the
crime, the personality of convicted and other circumstances of the criminal case.
Long-term presence of phantom penalties in the list of Art. 44 of the Criminal Code
of the Russian Federation and the sanctions of many Acrticles of the Criminal Code is
disorienting the legal community (students, teachers, scientists, theorists, and others)
and the court, creating the illusion of a real alternative to imprisonment sanctions and
measures. The provisions of Art. 53 of the Criminal Code of the Russian Federation
on punishment in the form of restriction of liberty are mostly duplicated in the Art. 73
of the Criminal Code «Probation». More severe form of the implementation of
criminal responsibility (conviction to the penalty of deprivation of freedom and an
actual execution of a punishment) in terms of content is very close to a softer form of
realization of criminal responsibility (probation), when the sentence is pronounced,
punishment shall be imposed, but is not executed. The system of penalties provided
by the Criminal Code of the Russian Federation needs to be adjusted to increase its
effectiveness.
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HECUCTEMHBIM M HE BCEr/a MPOJYMaHHBIM H3MEHEHUSIM, KOTOpPbIE HAYMHAIOT
pa3MbIBaTh U3HAYAIBHO CYILIECTBOBABIIME OallaHC M BHYTPEHHIOIO COTJIACOBAHHOCTh
COJIEp’KaHMs €r0 pa3/elioB, TJIaB U CTAaTEW, a TAKXKE OTIAEIbHBIX HOPM U OCHOBHBIX
WHCTUTYTOB, YTO MOJKET IIOBJI€Yb KAUYECTBEHHOE CHWIKEHHE YPOBHS YTOJOBHO-
IIPaBOBOM OXpaHbl COLMAIbHBIX, IMOJMUTHYECKMX M SKOHOMUYECKHX LIEHHOCTEU
(0OBEKTOB), TEpPeUMCICHHBIX B 4. 1 cT. 2 VYrojmoBHOro kojaekca Poccuiickoit
®epneparnuu [1; 3; 6].

[loka3aTenbHBI B 3TOM CMBICIIE MEPMAHEHTHBIE MAHUITYJISILAA 3aKOHOAATENS C
CUCTEMOM HaKa3aHUM, KOTOpas B PE3yJbTaTe€ B 3HAUUTEIBHON CTENEHU yTpaTHia
CBOM TaKON Ba)XXHBIM NPU3HAK, KaK PACIOJOKEHHOCTh BUIOB HAaKa3aHUW BHYTPU
CUCTEMBl B OIIPEACICHHOM IOPAIAKE, KOIZAa KaXKI0€ IOCIEAYyIOlee HaKa3aHHUE
ABJIAETCS O0JIEE CTPOrUM IO CBOEMY KapaTeIbHOMY COAEPKaHUIO, YEM MPEIbIAYyIIEE.
B coorBerctBum ¢ 3TMM mnpaBuiaoMm cT. 44 YronoBHoro koxekca Poccuiickon
@denepauy OTKpPBIBAETCA CaMblM MSTKMM Haka3aHueM B BuJe MwmTpada u
3aBepuIiaeTcs HauOojiee CTPOTrMM HaKa3aHUeM - CMepTHOM kaszHeio [11; 12]. B
HAy4yHOM JHUTEpaType YK€ OTMEYaJIOCh, 4YTO «3aKOHOJATENIbHAasi  OLIEHKa
CPaBHUTEIIBHOW TSKECTH BHUJOB HAKa3aHUA C YYETOM MHOTMX W3MEHEHH,
BHECEHHBIX B HX PErJaMEHTAllMIO0, YK€ HE BBIMJISAUT JOCTATOUYHO YOEIUTETHHOI
[4]. Hampumep, nocne Toro kak (enepanbHbiMu 3akoHaMu oT 4 mast 2011 r. Ne 97-3
u oT 28 uroist 2012 r. Ne 141-D3 MuHUMAJIbHBIA U MaKCUMaJIbHBIN pa3Mephl mTpada,
OTPENIEeNIIEMOr0 B TBEPAON CyMMe, ObUIH YBEIMYEHBI COOTBETCTBEHHO JI0 5 ThIC. U 5
MJIH. p., a JJIs TpadoB, HA3HAYAEMbIX 32 KOMMEPUYECKUN MOJKYI WU B3SITKY, ObLI
YCTaHOBJIEH pa3Mep A0 CTOKPAaTHOW CyMMBbI KOMMEPUYECKOIO IMOAKYNa WJIH B3SATKH,
BpAJl JIM MOXHO YTBEpPXJaTh, YTO OH TaK M OCTaJCi CaMbIM MSTKHUM BHUIOM
HaKa3aHus, TNpUHUMas BO BHUMaHue nyoOnukaimu B CMU u UWurepnere o
PETYJISIPHOM NMPUMEHEHUH CyJaMu MHOTOMWJUIMOHHBIX IITpadoB, yIrjaTa KOTOPBIX
SBHO HENOCHUJIbHa B OOO3pMMOM TNEPCHEKTHBE JJiI OCHOBHOM MacChl JIMII,
OCYKJICHHBIX K 3 TOMY HakazaHuto [14; 15].

CkoponanurenbHOE HCKIIOYEHHE W3 CHUCTEeMbl HaKa3aHW KoOH(UCKaMUU
MMYILIECTBA HE TOJBKO MPHUBEIO K OKOHYATEJIBHOMY OTKa3y OT YIOJIOBHO-IIPABOBOM
MIEPEOIICHKU PE3YIhTAaTOB MPUBATU3AIMH OBIBIIICH OOIIEHAPOIHOM COOCTBEHHOCTH (B
pe3ynbpTaTe IelcTBUs MpaBuiia 00 0OpaTHOM CHIIe YTOJIOBHOTO 3aKOHA, CMATYAIOIIEro
HaKazyeMocTh AesiHus, - 4. 1 cT. 10 YronoBHoro konekca P®), HO 1 Hayano MelIaTh
s dexTrBHON OOpbOE ¢ KOppyMIMeH, CTaBlIed OJHUM K3 OCHOBHBIX BBI30BOB, C
KOTOPBIMU CTOJIKHYJIOCh COBPEMEHHOE pPOCCHUHCKOE O0IIecTBO M rocyaapctso. U
NoCJIeyIoNee BKIOYEHNE KOHPUCKALUA UMYILECTBA B YTONOBHBINA KoAeKC PD yxe
B KauyeCTBE MPUHYAUTEIBLHON YrOJOBHO-IIPABOBOM MEphl HE CMOTJO HCIPABUTH
CUTYallUI0 B CWJIY MHOTOYHCIEHHBIX 3aKOHOJATENIbHBIX OIPAaHWYEHUH 10 €€



npuUMEHEHUI0 (B CpaBHEHHWM C paHEEe MNPUMEHSBIICHCS KOH(PUCKAIMEH - BUIOM
YTOJIOBHOTO HaKa3aHUs).

B ct1. 44 YronosHoro kogekca P® npeaycMOTpeHO /1Ba HaKa3aHHs, KOTOPHIEC B
HACTOSIIIEe BpeMsi HE NPUMEHSIOTCA. Peub UAET 0 NMPUHYIUTENBHBIX padboTax u
apecte. [lepBoHauanbHO HaKa3aHUE B BUJIEC PUHYIUTEIBHBIX pabOT Mpeanonaraioch
BBecTHU B JielicTBue ¢ 1 ssHBapsa 2014 r. OnHako HENOATOTOBICHHOCTh CHEIUAIbHBIX
MECT JIJISI IPUBJICYEHUSI OCYXKIECHHOIO K TPYAY 3acTaBWjia 3aKOHOAATENs MEePEHECTH
Hayajo NPUMEHEHNs 3TOro HakasaHus Ha 1 suBaps 2017 r. B 1o ke Bpems Haka3zaHue
B BHJIE apecTa, Kak 3TO NnpeaycMoTpeHo DenepaibHbIM 3aKk0oHOM OT 13 utonsa 1996 r.
No 64-®3 «O BBelieHMH B JIeMCTBUE YTOJOBHOrO Koaekca Poccuiickoin deaepannmny,
JIOJDKHO OBITh BBEJCHO B JeiCTBUE (elepalibHbIM 3aKOHOM IO MEpE CO3/IaHMUs
YCJIOBHM AJIs1 €ro UcroiaHeHus He nosgnee 2006 r.

[Ipexne Bcero, cieayeT OTMETUTh, YTO HAJW4YUE B CHUCTEME HaKa3aHUU U B
caHkIusAx crareil OcoOeHHOW YacTH YToJIOBHOTO Kojekca P® 1Byx BHUIOB
HaKa3aHWil, 0 CHUX MOp HE MOJICKAIMX MPUMEHEHUIO, 3HAYUTEIbHO CHIKACT
BO3MOXXHOCTh CyJla Ha3Ha4YUTh BHUHOBHOMY JIMIly CIpPaBEJIMBOE HaKa3aHHUE:
COOTBETCTBYIOIIIEE XapaKTepy M CTENEHU OOIIECTBEHHONW OMAaCHOCTH COBEPILIEHHOTO
MPECTYIICHUS, JTUYHOCTU OCYXKJIEHHOTO W JAPYTMM OOCTOSITENICTBAM YTOJIOBHOTO
nena. B kadecTBe mpumepa MOXKHO TMPUBECTH CUTYallMI0, KOT/AA MPU HAIUYUU B
CaHKI[MU TATH BUJOB HaKa3aHUW (PAKTUUECKU MOTYT MPUMEHSTHCS TOJIBKO TPHU M3
Hux. [Ipu 3TOoM Mexay Haka3aHWEeM B BUJIE JUIIECHUS CBOOOIBI U CIEAYIOIIUM IO
TSOKECTH, TOMJICKAIUM peaJbHOMY MPUMEHEHUI0, oOpasyercsi OOJBIION pa3phiB,
OOYCJIOBJICHHBIN 3HAYUTEIBHBIM TIEPENaJOM KapaTeIbHOTO COJCPKAHUS MEXKIY
JUIICHHEM CBOOOBI U, HAIPUMEP, OTPAaHUYEHHUEM CBOOOJIBI. DTO 03HAYAET, YTO CY]
OyZeT BBIHYXK/IEH NIPUMEHSTh 00jiee MSATKUN UM 0oJiee CTPOTUH BHJI HAKa3aHUS, YeM
TOT, KOTOPBIH, MO €ro MHEHHI0, HEOOXOAWM B JaHHOW curyanuu. I[lo sToM ke
MPUYMHE BO3MOXKHO M3JIUIITHE YaCTOE HA3HAUYEHHUE YCIOBHOTO OCYKJEHHUS JJIS TOTO,
yTOOBl TPEOJOJETh HECOOTBETCTBUE TSKECTH COBEPIICHHOTO TMPECTYIUICHUS U
JKECTKOCTH TIPEAYCMOTPEHHBIX 3aKOHOM HaKa3aHWUM, TMOJIeKAIINX peaTbHOMY
MPUMEHEHHUIO.

KpoMe TOro, CymiecTBEeHHbIM HEJOCTATKOM YIOJIOBHOTO 3aKOHOAATEIhCTBA
MIPEICTABIIIETCS. TO OOCTOSITENILCTBO, YTO YEPE3 BOCEMb JIET TOCIE YCTAHOBJICHHOTO
NpEeAEeIbHOTO CpOKa BBEJCHHS B JICWCTBUME HAKa3aHWs B BHUJE apecTa OHO TaK U HE
MPUMEHSIETCS, a 3aKOHOJIaTelIb 10 CUX MOp HE cYesl HEOOXOIUMBIM MEPEHECTH ATOT
CpOK Ha 0oJjiee TO3THUM BPEMEHHON Mepuo/a Ju00 BOOOIE UCKIIIOYUTh yKa3aHHUE Ha
KOHKPETHYIO JaTy, C KOTOpOM clieyeT HayuHATh IPUMEHEHHE apecTa Kak
YTOJIOBHOTO HakazaHus. OUYeBUIHO, UYTO MOCJIE TOr0 KaK MHUHHMAJIbHBIA CPOK
HaKa3aHUs B BUJE JIMIIEHUS CBOOOBI OBLI MOHIKEH JO JABYX MECSIEB, apecT Kak

alIbTEpHATUBHOE HaKa3aHHE KPaTKOCPOUHOMY JIMIICHHIO CBOOOABI (HAa CPOK J0
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IIECTH MECALIEB) YTPAaTUJI CBOE MPAaKTHUECKOe 3HaueHue. U 3akoHomarens mpocTo He
3HAET, YTO C HUM JienaTh. Hajgo Obl MCKIIIOUUTH M3 YTOJIOBHOTO KOJEKCA, a KaJKO.
Bapyr koHUenuus M3MEHUTCA B OUEPEOHOM pa3, U apecT €lle MPUTOJIUTCS KOraa-
HUOYIb. ..

MHoroneTHee TPUCYTCTBHE TaKUX (PAHTOMHBIX HaKa3aHUM (MPUHYIUTEIbHBIC
paboThl, apecT) B nepeuHe ct. 44 YromoBHOro kojiekca Poccuiickoit @enepanuu u
caHKIMsIX MHOTHX ctateir OcoberHoit yactu YK ne3opueHTupyer Kak IopuaIndecKyro
OOIIECTBEHHOCTh (CTYIEHTOB, MPEIO/IaBaTesei, YUeHbIX-TEOPETUKOB U Jp.), TaK U
Cyll, CO37aBas WJUIIO3UIO0 TPUCYTCTBUSL AJBTEPHATUBHBIX PEATBHOMY JHUIIECHUIO
cB0OOOJBI caHKIMK U Mep. Kpome Toro, oueBuaHAss HEAKKYpPAaTHOCTh 3aKOHOAATEs,
KOTOPBIM 3a BOCEMB JIET TAK U HE YIOCYKHJICA MEPEHECTH WIM COBCEM HCKIIIOYHTH
IpeNeSIbHbI CPOK BBEICHHS B JEHCTBHE HAKa3aHUs B BUJE apecTa, OTPULATEIBHO
BJIUSIET HA OOLIMI YPOBEHb JOBEPHSI 3aKOHY M YBAKECHHUS K HEMY.

Crnenyer TakXe OTMETHTb, UTO 3aKOHOJATEIBHOE PETYJIMPOBAHUE MPUMEHEHUS
HEJJAaBHO BBEJICHHOI'O HAaKa3aHWs B BUJAE NPUHYIUTENbHBIX pabOT TOXKE AAJIEKO HE
uneanbHo. C OHOM CTOPOHBI, 3TO HAKa3aHUE MPETyCMOTPEHO CAHKUMSAMHU MHOTHUX
crateil OcoOeHHOM "acTh YT0JIOBHOTO Kojiekca Poccuiickoit deneparuu, U3 yero
CIIEyeT, YTO €ro HaJao Obl MPUMEHITh B OOILIEM MOPSJKE MO YCMOTPEHHIO CY[a,
BbIHOCAIIETO Npurosop. C apyroul cropoHsl, B CT. 53.1 YrojmoBHOro komekca
Poccuiickoit @eaepannn yka3aHo, YTO MPUHYAUTENbHBIE pa0OThl TPUMEHSIOTCS KaK
anbTepHATHUBA JUIIEHHUIO cBOOOBI B ciyyasx, IPEeTyCMOTPEHHBIX
COOTBETCTBYIOIIUMH CTaThbsiMU (OCOOCHHOW 4YacTHM HACTOSILIEro KOJEKca, 3a
COBEpIICHHUE MPECTYIUICHNS HEOOBIION WIN CpeIHEN TSHKECTH WIM 32 COBEpPILCHUE
TSUKKOTO TIPECTYIUIEHUsI BIiepBble. Eciu, Ha3HAuWB Haka3aHWE B BUJIC JIMIIEHUS
cBO0OOMBI, CyJ NPUIET K BBIBOAY O BO3MOXKHOCTU HCIIPABJICHUS OCYXIEHHOIro 0e3
pealbHOTO OTOBIBAHMS HaKa3aHHUs B MECTaX JIMIIEHHUS CBOOOMbBI, OH MOCTAHOBIISET
3aMEHUTh OCYXJICHHOMY Haka3aHWE€ B BUJE JIMIIECHUS CBOOOJbI MCHPABUTEIbHBIMU
paboTamu.

Takoe 3aKOHOJATENIBHOE IOJOKEHUE IO3BOJISIET CHENAaTh BBIBOJ O TOM, YTO
OpPUHYAUTENIbHbIE pabOThl CIEAyeT NMPUMEHSATH HE B OOLIEM MOpSAIKEe Ha3HAUYEHUs
HaKa3aHus, a B CIEHHUATIBHOM MOPSJIKE 3aMEHBI YK€ Ha3HAUYEHHOTO HaKa3aHUs B BUJIC
JUILIEeHUs1 CBOOOABI O0Jiee MATKUM BUJIOM HaKa3aHUs B BUJE MPUHYIUTEIbHBIX PaboT.
To ectp ecnu cya cuuTaer HEOOXOJUMBIM MPUMEHUTh K BHUHOBHOMY
NPUHYIUTEIbHBIE PA00ThI, OH JOJKEH MEPBOHAYAIIBHO MOTHMBUPOBAHHO HA3HAUYWTH
peanbHOe JUIIEHHE CBOOO/IbI, a 3aTEM TaK)K€ MOTUBHPOBAHHO 3aMEHHUTH TOJBKO UTO
HAa3HAUYEHHOE HaKa3zaHue [JpyruM, Oojiee MSITKMM BHJIOM. Takas W3JMILIHE
yCIIO’KHEHHas (popma peann3alui IpUHYAUTEIbHBIX Pa00T MOXKET MPUBECTH K TOMY,
YTO Cy[Abl, HE Kenas JBaxabl 0OOCHOBBIBATH U MOTHBHPOBATh M30paHHE CHaudaja

JUIICHUST CBOOOMBI, a 3aT€M €ro 3aMeHy NPHHYIUTEIbHBIMH paboTaMu, MPOCTO
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HAYHYT u30eraTh MPUMEHATH 3TO HAaKa3aHWE, HWCIIONB3ys TMPUBBIYHBIE U OoJee
MPOCTHIE CXEMBI 00IIIEro MOopsIKa Ha3HAUCHHUS JAPYTUX HakazaHuil. B ocrasuieecs 10
2017 r. Bpems MpeAcTaBiIsieTCs] HEOOXOAUMBIM OOJiee palMOHAIBHO YPeryJIupoBaTh
(YIIpoCTHTB) MpoIiecC Ha3HAYCHUS HaKa3aHUs B BUJI€ IPUHYIUTEIbHBIX Pa00T, YTOOBI
OHO CTaJl0 NEUCTBUTENBHONM U 3(P(HEKTUBHON anbTepHATHBOW HAKa3aHUIO B BHJIE
JIUIIEHUS] CBOOO/IBI.

HactynuBimass smoxa riiobanm3anuu TpeOyeT BCECTOPOHHE, HO KPUTHUYECKH
YYUTHIBATh 3apyOCKHBINA OMBIT MpU PeHOPMHUPOBAHNN HAITMOHAIBHOT'O YTOJOBHOTO
3aKoHOAaTeNbCTBA. [ericTByronuii YronoBHbIi Koaeke Poccuiickoit denepanyu ObLI
CO3[IJaH BO MHOT'OM TIOJI BJIUSIHUEM MEKIYHAPOJHOTO YTOJIOBHOTO IIPaBa U C y4ETOM
ONbITa IIPUMEHEHHMS WHOCTPAHHOIO YIOJIOBHOI'O 3aKOHOAATEIbCTBA, B IEPBYIO
ouepenb - epponerickoro [17; 20]. Dto Kacaercs, B TOM YHUCIE€ W HHCTUTYTa
npobanuu [17-19], koTopelil B yroloBHOM IpaBe Poccuu TpaauIIMOHHO NIPEICTaBICH
YCIOBHBIM OCYXJICHUEM. Takke NONYyYWI Pa3BUTHE HHCTUTYT aJlbTCPHATUBHBIX
CaHKIHMI U MEP, KOTOPBIMH IMPEIOIAaracTcsi 4aCTUYHO 3aMEHSITh HAaKa3aHUE B BUJIEC
peanspbHOro JHIIeHUus cBoOOAbl. OJHUM U3 TaKUX AaJIbTEPHATUBHBIX HAaKa3aHHM
SBJIIETCS] OTPAHUYEHUE CBOOO/IBI.

[Tonoxenuss cr. 53 VYromoBHoro konekca Poccuiickoit ®enepauuu,
MPEyCMATPUBAIOIIECH OCHOBAHMS JJIsi MPUMEHECHUSI HAKA3aHUSI B BUJEC OTPAHUYCHUS
CBOOO/IBI U OMNpPENENSIONICH ero KapaTelibHOE COJiepKaHue, He ObLUIM BBEJICHBI B
nericteue ¢ 1 saBapsa 1997 r. oTHOBpEMEHHO CO BCTYIUIEHUEM YTOJIOBHOTO KOAEKCA B
3aKOHHYIO crity. B coorBeTcTBum co cT. 4 @enepanpbHoro 3akoHa ot 13 utons 1996 r.
No 64-®3 «O BBegeHuu B AeiicTBHE YTOJOBHOrO Koaekca Poccuiickoit @enepannm»
(B penakiuu denepanbHOro 3akoHa ot 27 nekadbps 1996 r. Ne 161-D3) nonoxenust o
HaKa3aHUW B BUJE OTPAHMYEHUS CBOOOJBI JIOJDKHBI OBITH BBEJEHBI B JIEHCTBHE
dbenepalbHBIM 3aKOHOM TIOCJI€ BCTYIUICHHS B CHJIy YTOJOBHO-HUCIOJIHUTEIBHOTO
kojekca Poccuiickoit denepaiuu Mo Mepe CO3JaHUs HEOOXOAMMBIX YCIOBUM ISt
WCIIOJIHEHUS 3TOr0 Haka3aHwus, HO He no3aHee 2001 r. YkazaHHBINA CPOK MpOUIEN, U
®denepanbHbiM 3aKkOHOM OT 10 stHBaps 2002 r. ObUIO YTOYHEHO, YTO MOJIOKEHHS O
HaKa3aHWW B BHJIC OTPAHUYEHUS CBOOOJIBI JIOJDKHBI OBITH BBEJCHBI B JICHCTBUE HE
no3znuee 2005 r. Ilocie ucTedeHUs W 3TOrO CpPOKa JJIUTEIBHOE BpPEMSI HHUKAKUX
W3MEHEHHUI B 3aKOH HE BHOCWJIOCH. Tonbko DeaepanbHbIM 3aKOHOM OT 27 nekabps
2009 r. Ne 377-®3 crt. 53 VYromnoBHoro konekca Poccuiickoit ®enepanuu Obuia
W3JI0KEHA B MPUHITUIIMAIIBHO HOBOM pEeJaKIMK, a €€ MOJIOKEHUs HAKOHEI-TO ObLIN
BBeJcHbl B aerctBUe ¢ 10 sauBaps 2010 r., 4TO MOJIOXKHWIO KOHEI[ 3aTSHYBIICUCS
HEOIPENICIICHHOCTU C  YrOJIOBHO-TIPABOBBIM  PETYJHMPOBAHUEM JAHHOTO BHUJIA
HaKa3aHUsl.

[IepBOHaYaNIbHO 3aKOHOM MPEANOJIArAIOCh, UYTO HAKA3aHUE B BUJI€ OTPAHUYCHUS
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aIbTEpHATUBHBIX Haka3aHWW HambOojee OJM3KO MOJKHO MPHUMBIKATH K JIMIIEHUIO
CBOOO/IbI, MOCKOJIBKY €r0 UCIIOJIHEHHUE CBSI3bIBAJIOCH C HAMPABIEHUEM OCY>KJIEHHOTO B
CHEIUATBHOE YUPEXKICHHUE - UCIPABUTENbHBIN IIEHTP, HA TEPPUTOPUU KOTOPOTO OH
JOJDKEH ObUT MPOXKMBATh, XOTA M 0€3 HM30JS1UMU OT OOIIECTBA, HO B YCJIOBHSX
OCYULIECTBJIEHHUS 3a HMM HaA30pa. DOTH HMCHPABUTENIbHBIE LEHTPHI IJIAHUPOBAIOCH
co3daTh B MIpenaesiax Kaxaoro cyobekta Poccuiickoit ®deaepannu, U HAXOIAIINAECS
TaM OCYXXJCHHBIE JOJDKHBI ObUIM paboTaTh MO YKa3aHWIO aJMUHHCTpPAIMH B
OpraHu3almsIX pazaudaHoil ¢Gopmbl coOcTBeHHOCTH. [IpegycMaTpuBaiocs, 4To JHIIA,
OTOBIBAIOIIME HaKa3aHWE B BHUJE OrpaHUYECHHS CBOOOJBI, OO0S3aHBI IMOCTOSTHHO
HAXOJIUTHCA B MpeEJeNiax UCIPABUTEIBHOTO IEHTPA, HE MOKUAATh €ro 0e3 pa3peleHus
aaMuHUcTpanmuu. OAHAKO ATH MOJOKEHUS 3aKOHA TaK M HE ObUIM pealn30BaHbl Ha
IIPaKTHUKE.

3akoHOJATeNh  M3MEHHUJ  KOHUENTyaJlbHbIE  OCHOBBI  (hOPMHPOBAHUSA
KapaTeJIbHOTO COJACP)KaHUSI OrpaHUYeHUsi CBOOOJbI, (OpMaIbHO, HA HAIl B3I,
OpHUEHTHUPYACH TONBKO Ha ero HaszaHue. C 10 suBaps 2010 r. HakaszaHue B BUAE
OrpaHUYeHUs] CBOOO/BI MPUMEHSETCA KaK B Ka4eCTBE OCHOBHOI'O, TaK M B KaueCTBE
JIOTIOJIHUTEIBHOIO Haka3zaHus. BakHO, YTO OCYKIEHHBIN MpO0IDKaeT paboTaTh MO
IpeKHEMY MeCTy paOOThl U MPOXKUBAThH MO MPEKHEMY MECTY >KUTEIbCTBA. Bee ero
COLIMAJIBHO TMOJIE3HbIE CBSI3M coxpaHsaroTcs. ConepKaHUE HAKa3aHHUSI COCTABJISIOT
OTpaHUYEHMs, KOTOpPbIE CYJ YCTAaHABIMBAET OCYXICHHOMY B COOTBETCTBHHM C
VCUYEPNBIBAIOIIMM TIEPEYHEM, NPEAYCMOTPEHHBIM CT. 53 VYTOJOBHOrO KOAEKca
Poccuiickoit ®enepanuu: 3TO BO3JOKEHHE OOSI3aHHOCTEM HE YXOAUTHh M3 J0Ma
(KBapTUpBl, HWHOTO OKWIMIIA) B ONPEJCICHHOE BpeMsi CYTOK, HE IOCEIaTh
OIPEEIICHHBIE MECTA, PACIIOJIOKEHHBIE B MPEJEIax TEPPUTOPUU COOTBETCTBYIOLIETO
MYHULIMIIAJIBHOTO 00pa3oBaHMs (ropoja, IOCENKa), HE BbIe3kaTb 3a MPeaesbl
TEPPUTOPUU COOTBETCTBYIOIIETO MYHHMIMIAIBLHOTO 00pa3oBaHUs, HE IOCEIIaTh
MecTa MPOBEJAEHUSI MACCOBBIX U MHBIX MEPONPUATHIA U HE YYAaCTBOBATh B YKa3aHHBIX
MEpOIPUATHAX, HE U3MEHATh MECTO JKUTEJIbCTBA WM NMpPeObIBaHUS, MECTO PabOTHI U
(i) ydeObl 0€3 corjiacusi CHEIUaIu3UpPOBAHHOTO TOCYIAPCTBEHHOTO OpraHa,
OCYILECTBISIOLIETO HAA30p 3a OTOBIBAHMEM OCYXJCHHBIMU HaKa3aHUs B BHJIE
OrpaHUYEHUs] CBOOOBI (YTOJIOBHO-UCIOIHUTENbHOW MHCHeKkK). Kpome Toro, cyn
BO3JIaraeT Ha OCYXKICHHOTO OOS3aHHOCTH SIBISITHCS B YTOJIOBHO-HCIPABUTEIBHYIO
WHCIIEKIIMIO OT OJHOrO 0 YETBIPEX pa3 B MECSAIL JJIs PErUCTPALMH. Y CTAHOBIJICHHUE
CYyJIOM OCYXXIEHHOMY OIpaHMYEHUA Ha M3MEHEHHE MECTa JKUTENbCTBA WIIU
npeObiBaHusl 0€3 COoryiacusi yroJOBHO-HCIIOJHUTENbHOW HWHCIEKIIMH, a TaKKe Ha
BBIE3]l 3a MpEeJIEbl TEPPUTOPUU COOTBETCTBYIOIIETO MYHHUIIMIAIBHOTO 0Opa30BaHUS
ABJISICTCST 00s3aTeNbHBIM. B mepuos oTOBIBaHMS OTpaHWYEHUS] CBOOOMBI CYJ TIO
IPEACTABICHUIO  YTOJIOBHO-WUCIIOJHUTEIBHOM  HMHCIEKUUH,  KOHTPOJUPYIOIIEH

MNOBCACHUC OCYXIACHHOIO, MOKCT YaCTUYHO OTMCHHUTH 1100 JOIIOJIHUTL PaHCC
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YCTaHOBJICHHbIE €My OrpaHudyeHus. B pe3yiapTate orpaHudeHue CBOOOJBI,
dbopMalibHO SBIASCH OOJi€€ CTPOrMM HaKa3aHUEM IO CPaBHEHWIO, HAMpUMEp, C
00s13aTENIbHBIMA  WJIM  MCIPABUTENIbHBIMU  paboTaMH, (PaKTUYECKH IO CBOEMY
KapaTeJIbHOMY COJIEPKAHUIO OKa3aJloCh 3HAUUTENIBHO MsArde ux. OmnsATh OKazalics
HapylIEeH BAKHEWIIWN MPU3HAK CHUCTEMbl HAaKa3aHWU - PacIOIOKEHUE UX B CT. 44
YT0JI0BHOTO KOJIeKCa Poccniickon Oenepanun B OIIPENEIICHHOU
MOCJIEOBATEIBHOCTH, M0 BO3PACTAHUIO KapaTeIbHOTO COAEPKAHUsSA, KOI/a Kaxa0e
MOCIeAYIOIIee HaKa3aHue SBJSIETCs 00Jiee CTPOTUM, YeM IpeIbIayIIee.

B poccuiickoli HayyHOU nHUTEpaType YK€ O0TMEYaloch, YTO peopMUpPOBaAaHHOE
HaKa3aHUE B BHJIE OTPAaHUYEHHUS CBOOOJBI MPUOOpETO OOJIBIIOE CXOACTBO C
MHCTUTYTOM YCJIOBHOTrO ocyxnaeHus [2; 7]. Tak, B cooTrBeTrcTBUM C 4. 5 cT. 73
YronosHoro konekca Poccuniickon denepannu cyf, Ha3Hadas yCIOBHOE OCYKJIECHHE,
BO3JIara€éT Ha YCIOBHO OCYXKJIEHHOTO, KOTOPBIA TakKe MPOAODKAET XKHUTh IO
NPEKHEMY MECTY KUTEJIbCTBA U PabOTaTh MO MPEKHEMY MECTY paldOThl, C yUETOM
€ero BO3pacTa, TPYAOCIOCOOHOCTH M  COCTOSIHUSL ~ 370pPOBbS  MCIOJHEHUE
OIpe/IeTICHHBIX 003aHHOCTEN: HE MEHSTh IOCTOSTHHOTO MECTA JKUTEJIbCTBA, paOOTHI,
yueObl 0e3 yBEJOMJICHUS YTOJIOBHO-UCIIOJHUTEIBHON MHCIIEKIIUH, OCYILIECTBIISIONIEH
KOHTPOJIb 3a IIOBEJICHHUEM YCIOBHO OCYXXIEHHOI'O; HE IIOCEIIATh ONIPEIECICHHBIC
MecTa (Hampumep, HOYHbIE KIIyObl, PECTOpPaHbl, PhIHKH, AUCKOTEKH); MPOUTH KYypC
J€YEHHUs] OT aJKOTOJM3Ma, HApKOMaHWM, TOKCMKOMAaHUU WM BEHEPHUUYECKOTrO
3a00JIeBaHUS; TPYAUTHCA (TPYIOYCTPOUTHCS) JIMOO TPOMOKUTH OOYy4YeHUE B
00111e00pa30BaTEIbHOM  YUPEKJICHUHU. DOTOT  mepedeHb HE SBJISICTCS
ucyepnbBaroMM. CyJl MOKET BO3JIOKUTh Ha YCIOBHO OCYXIEHHOI'O HCIIOJTHEHUE U
JIPYTUX OO0S3aHHOCTEN, CIOCOOCTBYIOIIMX €r0 HKCIPAaBICHUIO. DTO 3HAYMUT, YTO B
JIOTIOJIHEHHE K  OOSI3aHHOCTSM,  COJEpKallMMCsi B  NPUMEPHOM  IIEpeyHe,
MpeyCMOTPEeHHOM CT. 73 YrosioBHOTO Koaekca Poccuiickoit deaepaiuu, Cya MOKET
BO3JIOXKUTh Ha BUHOBHOTO U JIOOBIE JpyrHe OOS3aHHOCTU, CIOCOOCTBYIOIIHUE €ro
UCIIPAaBJICHUIO, B TOM YHCJIE€ M T€, KOTOPbIE yKa3aHbl B MCUEPIIBIBAIOIIEM IEPEYHE,
cojepkaiieMcs: B ¢T. 53 koaekca. Ha mpaktuke HamboJsiee 4acTO K OCYKJICHHBIM
YCIOBHO  MPUMEHSETCSI  BO3JIOKEHHWE  TakuX  OOsi3aHHOCTEH, MpsSMO  HE
NpEeAyCMOTPEHHBIX CT. 73 VYronoBHoro koxaekca Poccuiickoit @exaepaiuu, Kak
00513aHHOCTh HE YXOJIUTh M3 JoMa (KBapTHPbI, HHOTO XHWJIWIIA) B OIpENeICHHOE
BpeMsl CYTOK, OOSI3aHHOCTh OCYIIECTBJISITH MaTEpPUATIbHYIO MOAJIEPKKY CEMbH,
00S3aHHOCTbL B YCTAaHOBJIEHHBIM CpPOK  3arjiafuTh  Bpell, NPUYMHEHHBIN
MPECTYIJICHUEM, WM BO3MECTUTh TNPUYMHEHHBIN yiepO, a Takxke OO0f3aHHOCTb
SBJIATHCS B YTOJIOBHO-UCIIOJIHUTEIbHYIO HHCIIEKIIUIO ISl PETUCTPALIUU.

OrpannueHnue cBoOOIbI MOXKET MPUMEHATHCA KaK B KaueCTBE OCHOBHOTO, TaK M
B KAaueCTBE JIONOJIHUTEIBHOTO Haka3aHus. Eciii cyJ Ha3HAUUT €ro B KayecTBe

JOITOJIHUTCIBHOI'O HaKa3aHHUA K JIMIIICHHUIO CBO6OI[BI, IIOCTAHOBHUB CYHMTATh OCHOBHOC
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HaKa3aHUE YCIOBHBIM, TO CIEAyeT MPHUHSATH BO BHUMAHUE TO OOCTOSITEIHCTBO, YTO
JOTIOJIHUTENIbHBIE HAKa3aHMS MPU YCIOBHOM OCYXIEHUU HCHOJIHSIOTCS PeanbHo [7;
8]. A 3TO 3HAUWUT, YTO CyAy HPUIETCA YCTAHABIMBATH B OTHOUIEHWU YCJIOBHO
OCYXJCHHOTO 00SI3aHHOCTH U OTpaHUYEHHS, BO MHOTOM JIyOJIUPYIOIINE COACpKAHUE
JIOTIOJIHUTENILHOTO HaKa3aHus B BHUJIE€ OrpaHUyeHus cBoOonbl. Kpome TOro, cpok
JOTIOJTHUTEIPHOTO HAaKa3aHUS B BHUJIC OTPAHUYCHUSI CBOOOIBI (OT MIECTH MECSIIEB 0
JIBYX JIET) B 3HAUUTEJIbHOW 4YacTH COBMAJAET C Pa3MEPOM MCHBITATEIIHLHOTO CPOKa,
4TO, 6€3yCIOBHO, BEACT K CHIDKEHUIO 2()(HEKTUBHOCTH KAk 10 U3 TPUMEHEHHBIX MEp
YTOJIOBHO-TIPABOBOTO BO3JA€MCTBUS. Hano MOMHUTH, YTO YCIOBHOE OCYXICHUE
SBJIIETCSI OJHOM U3 GOpM pealin3alii YroJIOBHOM OTBETCTBEHHOCTH C Ha3HAYCHHEM
YTOJIOBHOTO HaKa3aHUsl, HO 0€3 ero peajsbHOro MPUMEHEHHUs. Y CIOBHO OCYXKICHHBIM
CUUTAETCS CyIUMBIM B TE€YEHHUE HCHBITATEILHOTO CPOKa, OJHAKO KapaTelibHas cuja
HAa3HAYCHHOTO OCHOBHOI'O HaKa3aHMS HE JIEUCTBYET. B 3TOT mepuoa OHO CyIIECTBYET
JUIIbL KAaK yrpo3a peajbHOrO MPUMEHEHHUS TOCYIAapCTBEHHOTO MNPUHYXKICHUS B
ClIydyae HapyUICHHS YCJIOBHO OCYXICHHBIM IOPSJKA W YCIOBHM MPOXOKICHUS
ucnbiTanus (4. 3 cr. 74 YronoBHoro kojaekca Poccuiickort Deneparuu). Ecim ke
YCJIOBHO OCYXIEHHBIA B IEPUOJ HCHBITATEIIBHOTO CpOKa YCHEIIHO 0Ka3ajl CBOE
WCIIPABJICHUE, TO MO UCTEYCHUU HCIBITATEIbHOTO CPOKA OH CUMTAETCS HECYIAHMBIM.
B Tom cnydae, korga oCy:XIE€HHOMY HA3HA4YaeTCsl HAKa3aHUE B BUJIE OTPAHUYCHUS
CBOOO/IbI, YTOJIOBHASI OTBETCTBEHHOCTh PEAIM3YETCS HE TOJIBKO B ()OpME BBIHECEHUS
OOBUHUTENILHOTO MPUTOBOpa CyAa, KOTOPBHIM JIMIIO MPHU3HAETCS MPECTYIMHUKOM, a
COBEPILICHHOE UM JIESIHUE - MPECTYIUICHUEM, HO U IYTEM PEATbHOr0 MCIIOJHECHUS
Ha3HAYEHHOTO HaKa3aHUsA. 3J€Ch JIULO CUYUTAETCS CyAUMBIM BECh CPOK MCIIOJIHEHUS
HaKa3aHus, a TaKKe B TEUEHHUE Toja IMOcjie OTOBITHA HA3HAUYEHHOTO HakazaHus (TI.
«O» 4. 3 cT. 86 YronoHoro kojaekca Poccutickoit deneparun). TpyaHO COracUThCS
¢ BbIBOAOM /[. JIibKMHA O TOM, YTO YCJIOBHOE OCYXJCHHUE, 110 KpaluHEH MEpPE, B €T0
MaKCHUMAJIbHBIX 3HAYEHUSIX (C MaKCHUMaJbHBIMU KapaTeIbHBIMU OTPAaHUYCHUSIMU U
CPOKOM TIPUMEHEHMS1), - ATO O0Jiee cTporasi Mepa BO3ACHCTBUSI, HEXKEIN OTPAHUYCHUE
CBOOO/IBI C aHAJOTUYHBIMU TIOKazatessmu [4]. Ilpencramisiercs, 4To ga)ke YUCTO
dbopMallbHO OCYXKJEHHUE C peajbHbIM HCIOJHEHHWEM YTOJIOBHOTO HaKa3aHUA - ITO
Bcerga Oojiee KECTKas Mepa yroJOBHO-TIPABOBOTO BO3JICUCTBHS, YE€M YCJIOBHOE
OCYKJIEHHE, KOTJIa UCTIBITAHUE MPOXOJANUT YCIICIIHO U HaKa3aHUE HE TPUMEHSIETCHI.
[TomywaeTcsi, 4TO MO MEWUCTBYIOMIEMY YTOJOBHOMY 3aKOHOJATEIbCTBY Oosee
cTporas (opMma pean3allii yroJ0BHON OTBETCTBEHHOCTH (OCYXKJICHHE K HaKa3aHUIO
B BHUJIE OTPaHUYEHUSI CBOOO/IbI U €ro peajbHOe HCIOJHEHHE) M0 CBOEMY COJIEPKAHUIO
OueHb OnM3Ka K Oosiee MsTKo (opme peanu3ali yrojJOBHON OTBETCTBEHHOCTU
(YCIIOBHOMY OCYKJEHHI0), KOT/Ia OOBUHUTEIHHBIA MPUTOBOP BHIHOCUTCS, HaKa3aHUE
HA3HAYACTCSA, HO PEAJbHO HE HCHONHSAETCS. lIpym 3TOM mapamokcanbHO, YTO CPOK

OoJiee CTpOrol Mephl YroJOBHO-MPABOBOTO BO3JAEHCTBUSL (OT ABYX MECALIEB [0
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YEThIPEX JIET) MEHBIIE HCMBITATEIbBHOTO CPOKAa, B TEUEHUE KOTOPOTO MPUMEHSETCS
Oonee msrkas (Gopma peaau3aluyd YyroJOBHOW OTBETCTBEHHOCTH (OT IIECTH MECSIIEB
no sty aet). [lomydaercs, 4To yCIOBHOE OCYKJIEHHE MO COJEPKAHUI0 BO MHOTOM
nyOnupyeT HOBOE HakKa3aHWE B BUJE OTPAHUYEHUS CBOOOJBI, SIBISAACH IO CBOEH
IOPUINYECKON TIpupoze Oosiee TymMaHHOW (OpMOM peanu3arii  yrOJOBHOU
OTBETCTBEHHOCTH: 0€3 peaJhbHOTO WCIOJHEHWS HAa3HAYCHHOTO HaKa3aHWs. Takoe
TyOIUpOBaHUE MOXKET MOPOJIUTH KOHKYpEeHIMIo cT. 53 u 73 YTroJIoBHOTO KOJeKca
Poccuiickoit denepaiuu, KOrjaa CyJ BCTAHET Mepell HEOOXOAUMOCThbIO HA3HAUUTh
HaKa3aHWE€ WIM JPYyTyId MEPY YrOJIOBHO-TIPABOBOTO  BO3JCUCTBUS  JIWILY,
COBEPIIUBILIEMY MPECTYIJIEHUE HEOOBIION WK cpeanel Tskectu. Creayer UMeTh B
BUy, uTo DenepanbHbIM 3aKOHOM OT 16 okTsa0pst 2012 1. Ne 172-D3 3akoHOMaTEND
YCTAHOBWJI 3allpeT MPU- MEHATHh YCJIOBHOE OCYXKJICHHE IMPHU COBEPIICHUH TIKKOTO
WU 0CO00 TSKKOTO MPECTYIUICHUS B TEYCHUE UCTIBITATEIbHOTO CPOKa IIPU YCIIOBHOM
OCYKJICHUM, Ha3HAYEHHOM 3a COBEPIICHUE YMBIIUICHHOTO MNPECTYIUICHUs, JTUOO B
TE€UEHHE HEOTOBITON YaCTH HaKa3aHHUs, HA3HAUYEHHOTO 32 COBEPIIICHUE YMBIILICHHOTO
MPECTYIUICHUS, TIPU YCIOBHO-JOCPOYHOM OCBOOOXIeHUH. Takum 00pa3om, KpyT
JI€HUI, B OTHOLLIEHHUH KOTOPBIX MOET IMIPUMEHSTHCA KaK YCIOBHOE OCYXKAEHUE, TaK
U OrpaHUYeHHe CBOOOBI, CTal MOYTH HJACHTUYHBIM. J[ymaeTcsi, 4To B mpoiiecce
KOPPEKTUPOBKU CHUCTEMbl HaKa3aHUM CIEAYeT UCKIIOUUTH CUTYAIluH, JOMYCKAIOIINEe
TyOJIUPOBAHUE 3aKOHOAATEIBLHOTO PETYJMPOBAHUS M KOHKYPEHIMIO MEXIY
YCJIIOBHBIM OCYXJEHUEM U aJbTEPHATMBHBIM HaKa3aHUEM B BUJIC€ OTrPAHUYCHUS
CBOOO/IbI, TTPU BHIOOpE CYyJ0M KOHKPETHOW MEphI YTOJIOBHO-TIPABOBOI'O BO3ACHCTBUS
3a TPECTYIUIEHHWE. IDTO BO3MOXHO CJ€JaTh, HANpUMEpP, MYTEM HaIMOJIHEHUS
OrpaHUYeHHs] CBOOOABI 0OOJiee CYIIECTBEHHBIM KapaTeIbHBIM  COJCpP>KaHUEM,
pacHIMpuB TepeueHb 0053aHHOCTEH, OTPaHUYCHUN U 3aMpeToB, MPEIyCMOTPEHHBIX
cT. 53 VYronoBHoro kojekca Poccuiickoil ®enepaiiuu, yCTaHOBHUB, B YAaCTHOCTH,
00SI3aHHOCTh OCYXKJICHHOTO TOJUYUHSITHCS HCIIOJIb30BAaHUIO B OTHOIIEHUU HETO
TEXHUYECKUX CPEJCTB HaI30pa M KOHTPOJSA, Ha A(OPEKTUBHOCTH MPUMEHECHUS
KOTOPBIX HEOJHOKPATHO YKa3bIBaJIOCh B 3apyOekHOM HayuHOU ymteparype [20]. O6
ATUX TEXHUYECKHX CPEJCTBaX YIMOMHHAETCS B CT. 58 YT0JIOBHO-HCHOJIHUTEIHHOTO
konekca Poccuiickon ®enepanuu, nDpeaycMaTpUBAOLIEH OTBETCTBEHHOCTh 34
HapyllieHWe TOpsAJKa W YCJIOBHM OTOBIBAaHUS HAKa3aHUS B BHJE OTPAaHHYCHUS
CBOOOJBI M 32 YKJIOHEHHE OT €ro oTObIBaHWA. Tak, B COOTBETCTBUM C 4. 4 CT. 58
YTOJIOBHO-UCTIOJTHUTENBHOTO KoAeKkca P® OCyXIE€HHBI NPU3HAETCA 3J0CTHO
YKJIOHSFOIITUMCS OT HaKa3aHUsl B BUJEC OIPAaHUYCHUSI CBOOO/IbI, €CJIM OH OTKAa3aJiCs OT
WCIIOJIB30BaHUsl B OTHOIICHUW HETO TEXHUUYECKUX CPEACTB Haa30pa U KOHTPOJIS.
JleficTBUTENHHO, TTOCTAHOBKA OCYXKIEHHOTO TMepes HEOOXOIMMOCTHIO PEabHOTO
NPUMEHEHUSI 3THX TEXHUYECKUX CPEJICTB, KOTOPBIE CO3JAI0T OMNpPEACICHHbIC

HeynoOcTBa B OOBIUHOM  YENOBEYECKOM JKU3HU, O€3yCIOBHO, YBEIMUYMBAET
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KapaTeJIbHOE COAEP/KAHUE HAKA3aHUSA U JUIsl YCUJICHHs JETMTUMHOCTH 3TOW 4YaCTH
YTOJIOBHO-TIPABOBOT'O BO3JEHUCTBUSL HYKIAETCSA B 3aKPEIUICHUH B CT. 53 YTOJIOBHOTO
kozekca Poccuiickoit denepaunu. Kpome TOro, mpu COBEpPUICHUH MNPECTYIUICHUN
HEOOJIBIION M CpefHell TsHKECTH HakKa3aHWe B BUJAEC OTPAHMYEHUS CBOOOBI - 3TO
Oonee HarnsaHas M 3¢G(GeKTUBHAST Mepa BO3ACUCTBUS, YE€M YCIOBHOE OCYXKJCHUE,
KOTOPO€ HEKOTOPBIMH 10 CHX IIOP BOCIPUHUMAETCS KaK BO3MOYKHOCTH COBEPIIWTH
IpecTyIJIeHuEe Oe3HaKa3aHHO.

BrIcka3aHHbIE NMPEIIOKEHUSA MO KOPPEKTUPOBKE CUCTEMBl HAKa3aHWW, HA HAI
B3IJIsi7,, OyAyT CIOCOOCTBOBATH MOBBIMIEHUIO €€ 3(PGEKTUBHOCTH B JOCTUXKEHUU
1eJIel, KOTOPbIE 3aKOHOJATEIb CTABUT NEPE] YTOJIOBHBIM HAKA3aHUEM.
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