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Abstract: The paper considers current issues of criminal punishment
assignment and execution against minors in terms of reforming the penal system of
the Russian Federation. The statistical data of Federal Service of State Statistics of
registered juvenile crime is presented and analyzed in the article. The author defines
objective criteria for statistical reduction of the current crime in the Russian
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classic determination base. The article studies the statistical indicators of criminal
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statistical and real patterns of expansion of infliction of custodial sentence from all
possible penalties appointed to the minors who committed crime according to the art.
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The article states a number of arguments supporting the lack of an adequate
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criteria of criminal penalty as well as its the only form of punishment really allowing
to carry out a crime prevention (in the broad sense) work with juvenile offenders.
Based on the analysis of demographic data and indicators of the number of
administrative offenses committed by minors the negative tendencies of juvenile
crime are identified. The authors conducted the analysis of the ratio of the purposes
of criminal punishment and the penitentiary legislation with the objectives of the MIS
Development Concept of the Russian Federation up to 2020.

The article studies objective possibilities of achieving the target component of
the concept of Penal Enforcement System of the Russian Federation for juveniles by
accounting of personality of the juvenile delinquent.
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[IpecTynHOCTh HECOBEPLICHHOJETHUX M MEPBI IO €€ MNPEeayIpPEeRICHUIO
TPaJMIIMOHHO SIBIIAIOTCS 00bEKTaMU MPUCTAIIBHOIO BHUMAHUS CO CTOPOHBI YUEHBIX U
MPAKTUKOB. DTOT HMHTEpPEC OOBEKTUBHO OOYCIIOBIIEH KaK peaJbHOW IMOBBIIIICHHON
OOIIECTBEHHON OMAaCHOCTBHIO JAHHOTO BHUJA MPECTYMHOCTH, TaK U TEM COILMAIBHO
HEraTUBHBIM MOTEHIMAJIOM, KOTOPBIA TaWT B ce0e KPUMHUHAIBHOE IOBEACHHE
IIOAPACTAIOLIETO MOKOJEeHUs. [IpecTyITHOCTh HECOBEPIIEHHOJIETHNUX OIACHA TEM, YTO
BBICTYIIA€T CBOCOOPA3HON «PEKPYTCKOW» 0a30M CyIIECTBOBAaHUA U Pa3BUTHS
B3POCJION NPECTYITHOCTH.

Tak, mpaBoHapywmarlmee, B TOM UHCIE€ IPECTYIIHOE, IIOBEICHUE
HECOBEPIIICHHOJIETHUX  SIBJIIETCA  CBOCOOpA3HbIM  MHAMKATOPOM  3J0POBbSA
o0miecTBeHHOro opraHuzMa. CTaTHCTUYECKHE II0Ka3aTeld TaKOIro TIOBEACHUS U
pe3yNbTaThl €ro BBIOOPOYHBIX HCCIAEAOBAHUI IMO3BOJSIOT MPOTHO3UPOBATH (C
BBICOKOI CTENEHBIO BEPOSTHOCTH) Oy IyIlle€ COCTOSIHUE, CTPYKTYPY U JTUHAMUKY BCEM
IPECTYIIHOCTH B CTpaHe JMOO pPEruoHe H, COOTBETCTBEHHO, pa3padaThiBaTh
KOHKPETHBIE PEKOMEHJAMH (HE TOJbKO JOKTPHUHAJIBHOIO, HO M MPAKTHYECKOrO
COJIEpKaHus) MO pealbHOMY MPEAYIPEIUTEIIbHOMY BO3/IEHCTBUIO HA 3TO HEraTUBHOE
COLIMAJIbHOE SIBJICHUE.

[Tocnennue roapl odUIMATBHBIE CTATUCTHYECKUE IMOKA3aTeM MPECTYIMHOCTH
HECOBEPIICHHOJETHUX BCEISIM ONPEACICHHBIM ONTUMHU3M B  YMO3aKIIOUECHUS
HEKOTOPBIX BUAHBIX TOJUTUKOB, MPEICTABUTENEH OOLIECTBEHHOCTH U HEPEIKO
HAyKH.

Od¢unnanpHas CTaTUCTUKA KOHCTATUPOBAJla CHUKEHUE YMCIAa TPECTYIUICHUH,
COBEPIIECHHBIX HECOBEPUICHHOJETHUMU WA NPH UX COYYAaCTHH, BIPOYEM, KaK H
CHUKEHHE 3apETUCTPUPOBAHHOM TMPECTYIMNHOCTH B 1LEJIOM. Tak, IO [IaHHBIM
denepanbHON CIIy’)KObI TOCYAapCTBEHHOW cTaTUCTUKH, HaunHas ¢ 2005 r. u Bce
MOCJEAYIONIME MEPHOJIBI YUCIO PETUCTPUPYEMBIX MPECTYIUIEHUM MTaHHOTO BHUJA
HEYKJIOHHO cHMkajnock: 2005 r. - 154 700 npecrymienuii; 2006 r. - 150 300; 2007 .
- 139 100; 2008 r. - 116 100; 2009 r. - 94 700; 2010 . - 78 500; 2011 r. - 71 900;
2012 r. - 64 300 npectynnenuii [14].

[TonobHoro pona cutyarusi 0OOCHOBBIBAJaCh OTHIOAb HE JIOCTHXKEHUSIMU B
o0nacTh TPEayNpexIeHUs TMPECTYMHOCTH HECOBEPIIEHHOJETHUX, CHIKEHUS
JIEUCTBUS €€ KJIIACCHUECKOW JETEPMHUHAIIMOHHONW 0a3bl (YTO M TMO3UIIMOHHPOBAJTIOCH
HEKOTOPBIMHU), @ OOBEKTUBHOW JeMOrpaduuecKkoil CUTyaluew, 3aKII0YaBIICHCS B
KOJIMYECTBEHHOM CHIJKEHUM JAaHHOM BO3PACTHOM TPYIIBI B PAacCMaTPUBAEMbIC
nepuoabl. OpHako B 2013 1.  4YMCIO  MNPECTYIUIEHWH, COBEPIICHHBIX
HECOBEPIICHHOJETHUMH WIHM MPHU UX cOydacTuu, Bbeipocso 1o 67 200, uro Ha 2 900
(+4,5 %) npectymnenuit 6ombie, yem B 2012 r. [4].



[To Hamemy MHeHuio, JaHHble 3a 2013 r. IPOAEMOHCTPUPOBAIN OTCYTCTBHE
peanbHOro U 3¢ (HEeKTUBHOTO peLIeHUs IpoOJIEMBI [IPECTYITHOCTH
HECOBEPIICHHOJIETHUX (JJa)kKe HAa YPOBHE KOJMYECTBEHHBIX IIOKa3aTeNeH).

Ananu3 gemorpaduUyeckol M aJIMUHUCTPATUBHO-NPABOBOM  CTAaTUCTHKHU
ITO3BOJIIET IIPOTHO3UPOBATh HEraTUBHBIC TEHJICHIIUU OTHOCHUTEIIBHO
paccMaTtpuBaeMoro Buja npectynHocTd. OdunuanbHbie JeMorpaguueckue TaHHbIe
IIOKA3bIBAIOT, 4YTO BO3pacTHas TIpynna MaJOJETHUX, HE JOCTUIIIHMX BO3pacTa
TOJIOBHOM OTBETCTBEHHOCTH, T.e. 11-13-rmeTHue, mpeicTaBieHa KOJIWYECTBEHHO B
OoJbILIEH CTENEHH, YEM 3TO OBLIIO, HAIIPUMEpP, HECKOJIBKO JIET Ha3aj. MHaue roBops, B
o0IIeM CTaTUCTHYECKOM BBIPa)KEHUU JIML, KOTOPbIE MOTEHIIMAIBHO B CUIIy BO3pacTa
MOTYT CTaTh CyOBEKTaMHU MPECTYIJICHUH, MO Pa3IMYHOro poja NpUYHMHAM CTajo
00BeKTHBHO OoJiblie. M, Kak MmoKa3bIBaeT MPAKTUKA, ONPEEICHHAs YacTh ATUX JIMII,
JOCTUTHYB BO3pAacTa YrOJOBHOM OTBETCTBEHHOCTH, K COYKaJICHHIO, BCTAET HA IyTh
COBEPLICHUS MPECTYIIEHUN.

AnHanu3 gaHHbIX (Mo MpkyTckoil o0gacTv) 0 KOJIMYECTBE aIMUHHCTPATUBHBIX
[IPAaBOHAPYIICHUM, YHUCJIE HECOBEPIUICHHOJETHUX, COCTOAIIMX Ha Yy4deTre B
nojipaszzesieHusix no aenam HecoepiieHHoaeTHUX (II/IH) opranoB BHyTpeHHHX 1€,
KOJIMYECTBE HAIPABJIICHHBIX B KOMUCCUU IO JI€JIaM HECOBEPIICHHOJIETHUX W 3allUTe
ux npas (KJHwu3Il) matepuanoB, yuciie HECOBEPIICHHOJETHUX, YMOTPEOJIAIOMIMX
CIIUPTHBIE HAIUTKU MW T.JA., CBUACTENBCTBYET O TEHACHUMM K YBEJIUYEHUIO
HEraTUBHBIX JI€BUAHTHBIX (POPM MOBENCHHSI HECOBEPIICHHOJIETHUX. TaK, M0 JaHHBIM
aHAJIMTUYECKOTO OTYETa, MPEJOCTABICHHOr0 afMUHUCTpalueid MpkyTckoil obnactu
YnonHomoueHHOMY 1o TpaBaM pebGenka B P® II. AcrtaxoBy, KOJWYECTBO IIHII,
coctosiBimmx Ha yuere B [I/IH B 2013 1., mo cpaBuenuto ¢ 2012 r. Beipocio Ha 1,6 %;
yuciao martepuanoB, HampaBiieHHbIX B KJ[Hu3ll, 3a aHanoruyHbelii mepuoj cTajo
Oonbie Ha 5 %; KOJMYECTBO YHOTPEOSIOUIMX COUPTHBIE HAITUTKU YBEJIUYUIIOCH HA
7,3 %.

N31oxeHHOE BBIIIE ¢ U3BECTHOW CTENEHBIO YCIOBHOCTU (€Ciiv, Hampumep, He
WU3MEHUTCS AEHCTBYIOIIEE YTOJIOBHOE 3aKOHOAATENBCTBO B ACIIEKTE OTBETCTBEHHOCTH
HECOBEPIICHHOJIETHHUX) IMO3BOJISIET MPOTHO3UPOBATh YXYALIEHHWE B Ommkaimien
NEPCHEKTUBE KOJIMYECTBEHHBIX (a4 BO3MOYKHO, M KauyeCTBEHHBIX) ITOKa3aTesen
IPECTYMHOCTH HECOBEpIIEHHOJIeTHUX. Kpome Toro, o mogoOHOro poja HpoOrHose
CBUJICTEIBCTBYET OTCYTCTBHE, IO HAIIEMy MHEHHIO, OObEKTUBHBIX OCHOBAaHUM IS
YIYYLIEHUS] COUUATBHO-3KOHOMHYECKOI0, COLMATIbHO-TICUXOJIOTHYECKOTO KIMMaTa B
roCyJlapCTBE U T.I.

B »TON CBfA3M HE TEPAIOT CBOEH AKTYaJbHOCTHM BOIIPOCHI, OTHOCSILHECH K
HEOOXOJMMOCTH  OpraHu3alldd  pPEeajbHOr0  MPEAYNPEKICHUS  MPECTYMHOCTU
HECOBepIIeHHONETHUX. OTHUM U3 (HOPMATBHBIX HHCTPYMEHTOB MPEAYyNPEAUTEIHHON

ACATCIIbBHOCTU  SABJIICTCA  YI'OJIOBHOC  HAKA3aHUC. I/ICLIepHBIBaIOHII/Iﬁ NEPCUCHDb
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YTOJOBHBIX HaKa3aHW, KOTOPhIE MOTYT OBITh NPUMEHEHHI B OTHOIICHUU JIUII,
COBEPUIMBIINX MPECTYIUVIEHNS B HECOBEPIIEHHOJIETHEM BO3PACTE, 3aKPEIJIEH B CT. 88
VYronosHoro kojekca Poccuiickoit ®@enepanuu. He craBs mepen coboi 3agady Hx
BCECTOPOHHET0 aHaju3a, IO3BOJIMM ce0e JIMIIb OCTAaHOBUTHCS Ha HEKOTOPBIX
MHTEPECYIOIINX HAC UCXOS U3 3aABJICHHON TEMAaTUKU MOMEHTAX.

HecMoTpss Ha TO, 4YTO BEKTOP YIrOJOBHOM M YTOJOBHO-UCIIOJHUTEIBHON
MOJIMTUKHA TOCYJAapCTBA KAaK B 1I€JIOM, TaK U B OTHOIIIEHUH HECOBEPIICHHOJETHUX B
acreKTe Ha3HAYEeHHMS M HWCMOJHEHMS YrOJIOBHBIX HAaKa3aHWM HampaBieH Ha
pacuIMpeHre TNPUMEHEHUsI aJbTePHATUBHBIX (OOUIENPUHSTas TEPMUHOJOTHS)
JUIICHUIO CBOOOIbI HaKa3aHU, caMO HaKa3aHWE B BUJE JIMIICHUSI CBOOObI ObLIO U
OCTaeTCs caMbIM Ha3Ha4aeMbIM (Kak peasibHO, Tak U yciioBHO (cT. 73 YK P®)) Bunom
HakazaHusi. Hanpumep, no nanusiM CyaeoHoro aenapramenTa npu Bepxosaom Cyje
P®, B 2012 r. u3 32 572 ocyxaeHHbIX HecoBepuieHHoJeTHUX Oosee 18 000 Gbu1o
Ha3HAYEHO HaKa3aHUe B BUJE JHIIeHNa cBo00abI (5 053 HeCOBEpLIEHHOJIETHUX OBLIO
OCYXKJICHO K peaJibHbIM CpoKaM Hakazanus, 13 531 HecoBepllleHHOJETHEMY ObLIO
HA3HAUYEHO HAKa3aHWE B BUJE JIUIICHUSI CBOOOABI C IpuMeHeHueM cT. 73 YK P®). B
2013 r. u3 29 200 ocyxIeHHbIX HecoBeplieHHoJeTHuX Oosnee 16 000 ObLIO
HA3HAUYEHO HaKa3aHUE B BUJIE JUIIEHUS cBO0O b (4 604 HECOBEPIIEHHOJIIETHUX OBLIO
OCYXKJICHO K peaJibHbIM CpokaM HakazaHus, 11 479 HecoBepIIeHHOJETHUM ObLIO
Ha3HAYEHO HaKa3aHUE B BU/JIE JUIIECHUS CBOOO B! ¢ mpuMeHeHueM cT. 73 YK PO) [9].

CxonHasi cuTyanusi HaOMIOAAeTCs M Ha PErMOHATIbHOM ypoBHe. [lo maHHBIM
VYnpasnenuss CyaebHoro nenapramenta B Mpkyrckoit obnactu [13], B 2012 1. B
pernoHe u3 754 OCYXIEHHBIX HECOBEPIICHHOJETHUX JIMIIEHHWE CBOOOJIBI OBLIO
HazHaueHo 506 (98 ocyxneno peansHo u 408 - ycinoBuo). B 2013 r. u3 811
OCYXJCHHBIX K pEaTbHBIM CpPOKaM JHUIICHUS CBOOOABI OBLJIO MPUTOBOPEHO 98
HECOBEPIICHHOJIETHUX, 462 HECOBEPIICHHOJETHUX ObUIH OCY>KJEHBI YCIOBHO (BCETO
560 wuenoBek). Ilpm 3TOM JOCTaTOYHO BBICOKMUM OCTa€TCA MPOIEHT BHOBb
OCYKJIa€MbIX HECOBEPIIECHHOJIETHUX, PaHEEe MMEBIIMX CyauMOCTh. Tak, B 2012 .
ObL10 ocyxaeHo 170 paHee CyauMBbIX HECOBEPILIEHHOJETHHX (BCEro ocyxuaeHo 754
yenoBeka); B 2013 r. ata mudpa cocraBmwia 166 HECOBEPIICHHONETHUX (BCETO
ocyxkaeHo 811 yenoek).

He BmaBasich B eTanbHBIM aHAIN3 MPUYUH MOJOOHOTO POAa «IOIMYJISIPHOCTHY
paccMaTpUBa€MOro BHUJA HakazaHusl (IIpUYEM HE TOJbKO B Hamieil ctpane [17]),
OTMETUM cieaymwiiee. Bo-mepBbIX, pe3yabTaThl MPOBOAUMBIX HCCIICTOBAHUM,
MOCBSIIICHHBIX BOMPOCAM YTOJOBHBIX HaKa3aHWM, HE CBS3aHHBIX C JIUIICHUEM
CBOOOJBI, W  BONpOCaM  JIMIIEHHUS  CBOOOMABI, HA3HAYAEMOro0  YCJOBHO,
CBUJIETEIBCTBYIOT O HEBBICOKOW cTemeHn UuX J(G(OEKTUBHOCTH U HEPEIKO O
MOBBIIIEHHOM YpOBHE perauBoonacHoctu [1; 4; 6; 8; 11; 12; 15; 19].



Bo-BTOpBIX, 1O HamieMy MHEHWIO, HaKa3aHWE B BHUJE JIMIIEHUS CBOOOIBI
(mpuyeM peanbHOTO JIMIIEHUsI CBOOOIbI), MOXKAITYH, €IMHCTBEHHBIA BHUJI YTOJIOBHOIO
HaKa3aHUsl B OTHOLIECHHH HECOBEPLICHHOJETHUX, KOTOPBIA OTBEYAECT KPUTEPHUAM
MMEHHO YIOJIOBHOT'O HaKa3aHUS.

B-TpeThux, Kak MoKa3bpIBaeT MPAKTHKA, JIMIIICHUE CBOOOIBI B pealbHOM (hopmate
€ro Ha3HAYECHUS W UCIIOJHEHUS, MO0 CYTH, €AMHCTBEHHBIN BUJl HAaKa3aHUs, KOTOPBIU
JNEUCTBUTEIBHO TMO3BOJISIET MPOBOJAUTH MPEAYNPEIUTEIIbHYIO (B IIMPOKOM CMBICIIE)
paboTy C HECOBEPILICHHOJIETHUM OCYKICHHBIM.

B cBsi3M ¢ BbIIECKa3aHHBIM BOIIPOCHI HA3HAYEHUS U UCIIOJIHEHUS B OTHOLLICHUU
HECOBEPIIICHHOJIETHUX HaKa3aHUsi B BUJE JMIICHHUS CBOOOJBI ObUIM M OCTAIOTCA
BECbMA aKTYaJIbHBIMH.

B mnHacrosimieit paboTe Mbl 00paTMM BHHMaHUE TOJBKO Ha OJHWH AacIeKT,
CBSI3aHHBIM  C  TEPCIEKTHBOM  PacCMaTPpUBAEMOr0  BapuaHTa  YrOJOBHOM
OTBETCTBEHHOCTH B OTHONIIEHWU CHEUU(PUYHOM BO3PACTHON KaTEropuu JIMII,
COBEPIIAIOIINX NPECTYIUIEHUS. W 3TOT aCleKT CBSI3aH ¢ PeAIbHBIMUA BO3MOXKHOCTSIMU
JOCTUKEHHUS 3asBICHHbIX B KOHIENIMU pa3BUTHS YTOJOBHO-UCIIOJHUTEIBHON
cuctembl Poccuiickoit ®eneparmu 10 2020 roma (manee - Konmenius) menei
(yrBepxaeHa pacnopsbkeHueM [IpaButensctBa PO ot 14 oktadps 2010 r. Ne 1772-
p). OnHako mpu aHanuze mnoJioxkeHud KoHIEnuuu He COBCEM MOHATHBIM OCTAETCS
LEJIBIA Ppsii ACTIEKTOB, KAK MUHUMYM JIMCKYCCUOHHBIX. BO-TIepBBIX, HACKOJIBKO, MPH
npeanojaraeMond MpakTUYecKor peanusanuu KoHuenuuu, y4uThIBalOTCS 0Oa30BbIE
(byngaMeHTaNbHBIC) TIOJIOKEHUSI JIEUCTBYIOIIETO YIOJOBHOTO U yTOJOBHO-
UCIIOJTHUTEILHOIO 3aKOHOAATENbCTBA. BO-BTOPBIX, K COXKAJIECHUIO, «TPATULIMOHHBIM»
OCTaeTcs, MOXKalyi, TIIaBHBIN BOMPOC O PEATbHOM Y4YEeTe JUYHOCTHBIX OCOOCHHOCTEN
HECOBEPILIECHHOJIETHETO MPECTYIHUKA KaK MpH HA3HAYEHWU, TaK U MPU UCIOJIHEHUU
Haka3aHus. B-TpeTbux, aOCONIOTHO HESICHBIM TPEJCTABISETCS TOJIOKEHUE O
CO3JaHUM CIPaBEUIMBOM U KOHTPOJIUPYEMOM CUCTEMBI MOTUBALIUNA (YTO 3TO TaKoe?).
B-deTBepThIX, B KakOWl CTENEHM CHCTEMA WCIOJHEHUS HAaKa3aHWil TOTOBA K
JOCTIDKEHUIO 3asiBisgemMblx B KoHuenuum neneil. M, COOTBETCTBEHHO, B-TSITHIX,
HACKOJIbKO pEaIMCTUYHA peanu3anus nojoxeHud KoHuenmuu npu opraHu3anuu
WCIIOJIHCHMSI HAKa3aHWsS B BHJE JIMIICHUS CBOOOJBI B II€JIOM M B OTHOIICHHUH
HECOBEPIIICHHOJIETHIUX OCYXKJICHHbIX (Kak cyry0o chenuduuHoil BO3paCTHOM
KaTeTOpUH JIMII, KOTOpasi, B TOM 4ucie (GOpMalbHO, ACIUTCS HA JBE MOIATPYIIHI) B
gyacTHOCTU. [oBOpst 0 0a30BBIX TMOJOXKEHHUSX YTOJOBHOIO U  YrOJIOBHO-
WCTOJIHUTEIBHOTO 3aKOHOJATEJIbCTBA M KX COOTHOUIEHUM C  MOJOXKECHUSIMHU
Konuenmuu, Mbl OCTAaHOBUMCS Ha PAaCCMOTPEHUHM ILEJEH YroJOBHOIO HaKa3aHU,
LEJIE  YrOJOBHO-UCHOJHUTEIBHOIO 3aKOHOJarelbcTBa W Hened Konuenmuun
passutus YUC.



dopMaIbHO 3aKPEIUIEHHBIMU LEJISIMU YTOJIOBHOrO HakazaHus (4. 2 cT. 43 VK
P®), xak HM3BECTHO, BBICTYIAIOT BOCCTAHOBJICHHWE COIMAIBHOWU CIPaBEAIUBOCTH,
UCIIPABIICHUE OCYKJICHHOTO U MPENYyNPEKICHUE COBEPILICHUS HOBBIX IPECTYILICHUM.
YTro10BHO-UCHIOJHUATEIBHOE 3aKOHOAATENBCTBO B KAUYECTBE CBOMX 1enel B 4. 1 cr. 1
YUK PO 3akpemisgier (BO3MOKHO, HECKOIBKO MPOJIOHTUPYS MOJIOKEHUS Y. 2 CT. 43
YK P®) wucnpaBineHue OCYXICHHBIX W MNPEAYNPEKICHUE COBEPIICHHS HOBBIX
MPECTYIUICHUHM KaK OCYK/I€HHBIMU, TaK U UHBIMU JIMIIAMHU.

Pa3zpaboTunku Konrenimuy B kKadecTBe €€ el 3aKpemin CIeayIomee:

— MOBbIIIeHUE YPHEKTUBHOCTH PAOOTHI YUPEKIECHUNA U OPTaHOB, UCTIOTHSIOIINX
HaKa3aHUs, J0 YPOBHS E€BPONEHUCKHX CTAaHIAPTOB OOpAIEHUS C OCY>KIECHHBIMHU H
NOTPEeOHOCTEN OOIIECTBEHHOTO PA3BUTHUS;

— COKpalleHUE peuuanBa MPECTYIUICHU, COBEPIIEHHBIX JUIAMH, OTOBIBIIMMU
HaKa3aHUe B BHUJE JIMIICHHS CBOOOJBI, 3a CuUeT NOBBIMECHUS A(DPEKTUBHOCTH
COIIMAJILHON U TICUXOJIOTHYECKOW pabOThl B MECTax JIMIIEHUS CBOOOJBI U Pa3BUTHS
CUCTEMBI MMOCTIEHUTEHIMAPHON IOMOIIM TAKUM JIULAM;

— ryMaHu3alus YCJIOBUWM COJIEpKAHUS JIMLI, 3aKIOYEHHBIX MOJ CTPAXYy, U JIUII,
OTOBIBAIOIIMX HaKa3aHWE€ B BHJE JIUIIEHUS CBOOObI, TOBBIIIICHUE TapaHTUN
COOJIIO/ICHUS X TIPaB U 3aKOHHBIX UHTEPECOB.

[IpoBonst CpaBHEHWE WEJIEBOM COCTABJSIONIEH YIOJIOBHOTO HAaKa3aHWS, €ro
ucnosHeHus 1 KoHuenium, Hy’KHO UMETh B BUAY CJEAYIOLIEE.

[lo HameMy MHEHMIO, HEJIb3s1 pACCMAaTPUBATh 3TH KATETOPUHU B OTPHIBE APYT OT
Jpyra, 4To U HaOJII0JaeTcs Jaxke NP MOBEPXHOCTHOM aHAJIM3€ MOJIOKEHHUM 3aKOHA U
Konnenuuu. Kpome TOro, kak MHUHMMYM BO3HHMKAalOT HEKHE MPOTUBOPEUMS,
BbIp@XEHHBIE B cieayromeM. Bo-nepBbix, moueMy-to B KoHuenuuu abconoTHO HE
UJET peub O JOCTHXKEHUHU IENH COUUANbHOW crhpaBennuBocTd. C Haleld TOYKHU
3peHMs, JaHHas LeJib JIOJDKHA PEaJM30BbIBATHCS HE TOJIBKO B OTHOILIECHUH
rocyAapcTBa, 00IIecTBa WM KOHKPETHOTO MOTEPIIEBIIET0 OT MPECTYIJIEHUS, HO U B
OTHOUIEHUU OCYKJICHHOTO.

CouuanbHasi CripaBeUIMBOCTb JOJDKHA JOCTUTAThCS B TOM YUCJIE U BBHIHECEHUEM
3aKOHHOTO, CIPaBEIJIMBOTO (11 BCEX CTOPOH) MPHUrOBOPA CyHa, 1a U UCIIOJHEHHE
HaKa3aHUs, KaK TMPEACTABISIETCS, OJDKHO OBITh CHpaBeIIuBbIM. Bo-BTOpBIX, B
KoHuenuuu roBopuTcs 0 UEIU COKPAILICHUS pEelUIUBa NPECTYIUICHU (Ipu 3TOM B
OTHOIIICHUH, HAIIPUMEDP, HECOBEPIIIEHHOJIETHUX 3TOT TEPMHUH, C TOUKU 3PEHUS OYKBBI
3aKOHA, BOOOIIE HEYNMOTPEeOHMM), COBEPIICHHBIX JIMIIAMHU, OTOBIBIIMMHU HaKa3aHUE B
BUJIC JUIIEHUST cBOOObI. CTajgo ObITh, B OTHOIIEHUU OCYXICHHBIX K WHBIM BHJIaM
HaKa3aHUs, HE CBSI3aHHBIM C JIMIIEHWEM CBOOOJbI, JaHHAs 1ieJib HempuMmeHuma? B-
TpeThuX, pa3padoTunku KoHienmuu BooOIEe HE YMOMHUHAIOT II€JIb HCTPABICHUS
OCYXJEHHBIX, BUIUMO, PACTBOPHBY» €€ B ONPEIEICHUMU LEIN COKPAILIECHNS PELUINBA

npectymieHuit. OMHaKO €CH 3TO NEUCTBUTENBHO TaK, HAOI01aeTCsl CMEIICHUE LENH
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UCIIPABJICHUSI U LEJIA TPEAYNPEKICHHUS] HOBBIX MPECTYIUICHUM, NPUYEM LEIH 3TH
dbopMallbHO 3aKpeIuieHbl KaKk B YTOJIOBHOM, TaKk M B YTrOJOBHO-UCIIOJIHUTEIHHOM
3aKOHOAATEIBCTBE.

[IpencraBnsiercsi, YTO HMMEHHO 37ech HaOIomaerca B TOM  YHUCIE
«TPAJUIMOHHOE» (C MPAaKTUYECKOW, a He ¢ (OpManbHOM TOYKM 3pPEHUSA)
peTyIIMpOBaHUE HEOOXOIUMOCTH YyueTa (Kak TMpU Ha3HAYCHUH, Tak W TpU
WCIIOJTHEHUHU HaKa3aHWsl) JIMYHOCTU OCYXJIEHHOro (B OCOOCHHOCTH JUYHOCTH
HECOBEPIIICHHOJETHETO OCYXJEHHOI0), MOCKOJbKY, KaK IIOKAa3bIBACT IMPAKTUKA U
MHOTOYHCIICHHbIE ~ KPUMHUHOJIOTMYECKHE  MCCIEAOBaHUSA, B  IOJABIAIOLIEM
OOJBIIMHCTBE CIydyaeB aOCOJIOTHO HE YUUTHIBAIOTCS IMOJIOKEHUS JIEHCTBYIOIIETO
YTOJIOBHOTO 3aKOHOAATENBCTBA. MBI IMEEM B BUAY MoJIOkEeHUS 4. 3 ¢T. 60 u u. 1 cT.
89 YK PO®. IIpu stom B Hacrosimieil paboTe Mbl HE CTaBUM 3aJa4y€il pacCMOTpPEHHUE
CEpPhE3HOM, MO0 HalleMy MHEHHUI0, MpOOJIEMbl, CBA3aHHOM C TEM, UYTO K
OTBETCTBEHHOCTH MPUBJICKACTCS CYOBEKT MPECTYIJICHUS, HaKa3aHUE HA3HAYAeTCs C
Y4€TOM JIMYHOCTH BHHOBHOTO U HUCIIOJHSETCS C YYE€TOM JIMYHOCTH OCYKJICHHOTO.
Tak, npy NpUBJIEUEHUN HECOBEPLIEHHOJIETHETO K YTOJIOBHON OTBETCTBEHHOCTH 3aKOH
He TpeOyeT, HanmpuMep, y4eTa BIUSHHUSA Ha HEro CTaplIMX IO BO3PAcTy JIHUIl, a TpH
HAa3HAUCHUU HakaszaHUsi HaOmrojaeTcsi obopatHas cutyanus (ct. 89 YK P®). Benp
MPECTYIUICHUE B TIEPBYIO OYEPE/Ib COBEpIIAET HE CYOBEKT ((popMasibHasE KaTeropusi),
a JMYHOCTh, CO CBOMMHU OCOOCHHOCTSIMU COLMAIBHO-TUIOJIOTMYECKUX, COIUATIbHO-
POJIEBBIX U HPABCTBEHHO-TICUXOJIOTUUECKUX XapAKTEPUCTHUK.

Ho Beapr wucopaBiasTe U nOpeaynpexnaars (GopMaabHO 3aKpeIUICHHBIC
MOJIOKEHUSI) MBI  JOJKHBI HMMEHHO JIMYHOCTh HECOBEPIICHHOJETHETO  Kak
LHEHTPAJbHYI0  KAaTErOpUI0  BCEro  MEXaHW3Ma  peajlu3aluu  YroJIOBHOM
OTBETCTBEHHOCTH W MpeaynpexacHusi mnpecrynHoctd. Cpeaw CHeuuaivucToB,
JEUCTBUTEIFHO 3aHUMAIOIIUXCS TIPOOIeMaMu TIPECTYITHOCTH HECOBEPIIIEHHOJIETHUX,
OOIlIeTIPU3HAHHBIM SIBJISIETCS TE3UC O TOM, YTO PEUUJIMUB MPECTyIUICHUH (Kak y
B3POCJIbIX, TAK U OCOOEHHO y HECOBEPIICHHOJIETHUX) PAacCTET UMEHHO MOTOMY, UTO
aOCOJIFOTHO HE YUUTHIBACTCS TMYHOCTH JIUIIA, COBEPIIMBIIETO MPECTYIIJICHUE.

Kpome Ttoro, B Konmenmuu wuaer pedb O HEOOXOJUMOCTH CO3/IaHUS
CITPAaBEJIMBOU U KOHTPOJUPYEMON CUCTEMBI MOTUBALIMN OCYKJICHHBIX, B TOM YHUCIIE,
BUJIIMO, OCYXKJICHHBIX HECOBEpUICHHOJIETHUX. JlaHHOE TpemsioKEHUE TaKKe
MPECTABIIICTCS BEChbMa KPHUTHYHBIM. Bo-mepBbiX, HE BAaBaschb B TIyOOKHiA
MICUXOJIOTUYECKUN aHajdu3, OTMETHM, 4YTO JaHHas KaTeropus - CIpaBeIjuBas u
KOHTpOJIMpyeMasi CUCTeMa MOTHUBAIlUA - HE COBCEM IMOHSATHA C TOYKH 3PCHHS €€
dbopmynupoBku. Hampumep, st KOro sta cucrema J0JDKHA OBITh CIpaBEeAJIMBOMN?
Jnst opraHoB ucnonHeHus: HakazaHui? Ho oHM, B CHIly JOJDKHOCTHOTO TOJIOXKEHUS
MOCTAaBJICHBI B OmpeaesieHHble dopmanbHbie pamku. Jlis ocyxneHHeix? Ho Benb

KaTeropusi «CIPaBEJIMBOCTH) Yallle BCETO HOCUT CYOBEKTHUBHBIN Xapaktep. A
;



pe3yabTaThl HUCCIEAOBAHUM JIMYHOCTU OCYXKICHHBIX (HEBaXXHO, B3POCHBIX WU
HECOBEPILIEHHOJIETHUX, OCY>KJIEHHBIX K pa3HbIM BUJaM HaKa3aHHUI) CBUIECTEIbCTBYIOT
O TOM, YTO IPaBOBOE U HPABCTBEHHOE CO3HaHWE (YTO B OOJIbLIEH CTENEeHU
OPUMEHUMO K OIIEHKE KAaTEerOpUU «CHPABEMIMBOCTb») Y HHUX CYIIECTBEHHO
nedhopmupoBano. Bo-BTopsix, pazpadotunku Konnenmun abCOMIOTHO HE YIUTHIBAIOT
TOr0, 4YTO B3POCIJBIA OCYKICHHBIH W OCYXICHHBI HECOBEPLICHHOJETHUHW KaK C
TOYKHU 3PCHHUS MOTHMBAIIMOHHOW C(Eephl COBEPIICHUS MPECTYIICHUS, TaK U C TOYKHU
3pEeHHUs] MOTHUBAIMOHHON COCTaBJISIIONIECH MpPU HA3HAYEHUU U OTOBITUU YTOJIOBHOTO
Haka3aHus - abCOMIOTHO pa3Hble kKareropuu. OO 3TOM rOBOPUT JIOCTATOUHO OOJIBIIOE
YHUCJIO MPOBOJUMBIX HCCIEIOBAHUNA B 00JIaCTU MPEAYNPEKACHUS MPECTYITHOCTH
HECOBEPILICHHOJETHUX. B-TpeThbuX, MO HAIIEMy MHEHHUIO, MPOLECC W PE3yJIbTaT
CO3/IaHUs (popmupoBanus) CIpaBe/IJTUBOM CUCTEMBI MOTUBAIlUH Y
HECOBEPIIICHHOJETHUX - 3TO HE 3aJadya OpPraHOB M YUYPEKICHHUN HWCIOJHEHUS
VTOJIOBHBIX HaKa3aHUW, a OOBEKTHMBHO BO3JI0KCHHAsT Ha TNEPBUYHBIE (U CaMble
3HAYMMbIE) MHCTUTYTHI COLIMAIIM3ALMK - CEMBIO, IIKOY, OJIbKaillliee OKpYyKEHUE U
T.JA. - OO0s3aHHOCTh. 37€Ch Mbl YCMaTpUBAaeM HapYILIEHUE OJHOTO U3 0a30BBIX
MPUHIIMIIOB - TPUHIIMIIA HAy4YHOW OOOCHOBAaHHOCTH. MHOTOUMCIIEHHBIE HAay4YHbBIC
UCCJICIOBAHUS JIEMOHCTPUPYIOT, YTO HWMEHHO Je(opMalmoHHbIE HEraTUBHBIC
W3MEHEHUSI B JIaHHBIX WHCTUTYTaX U BBICTYINAIOT OCHOBHOW J€TEpMUHAIIMOHHOM
COCTaBJISIIONICH MPECTYIMHOCTH HECOBEPIICHHOJETHUX (2 HAa CETOAHSIIHUN JEHb U
B3poCIbIX). Mcxoasi W3 BBIIECKA3aHHOTO MOJOOHOTO poja 3asiBICHHS (CO31aHUE
CIpaBeIJMBOM U  KOHTPOJUPYEMOW  CHUCTEMbl  MOTHBALUM  OCYXIEHHBIX)
MPEACTABIIAIOTCA KpailHE CKENTUYHBIMHU.

[Ipe3tomupys HEKYIO0 WJUTIO30PHYIO BO3MOKHOCTh JIOCTUKEHUS
paccMaTpUBaEeMOM LIEJH, CIEYET OTMETUTD €I1I€ OJIMH aCTEeKT. A HACKOJIbKO CUCTEMA
WCIIOJTHEHUS HaKa3aHWHW KaK OCHOBHOW CyOBeKT peanusaiuu KoHmenuu roroBa K
MPAKTUYECKOMY PEIICHUIO BBIJBUTA€MbIX (Ha YpPOBHE MPUHATHS U (POpMaTbHOTO
3aKperieHus ) 3aaa4?

HaOmromaemasi 10CTaTOYHO JaBHO CUTYyallds CBUJIETEIIBCTBYET O CIIEAYIOIIEM.
Opranu3alioHHO, METOJUYECKH, PECYpCHO (B IIMPOKOM CMBICIE€ 3TOr0 CJIOBA)
CUCTEMA WCIIOJHEHHUS HaKa3aHUM HE TOTOBA K PEIICHUIO0 KpaliHE COIMAIbHO BaXKHBIX
3a/1a4, OT PEUIEHUsI KOTOPbIX (YCIEIIHOTO UM HE COBCEM YCIICIIHOIO) 3aBHCUT KaK
MUHUMYM COCTOSIHUE, CTPYKTYpa U IMHAMHUKA MPECTYIMHOCTU KaK HEKOW COIMaIbHOMI
nagemud. M B mepByr ouepenb 3TO OOOCHOBBIBACTCS OIATH K€ TEM, 4UTO
«TPAJIUIIMOHHOY» TOCYIapCTBO, MPABONPUMEHUTEIb KpaliHe MOBEPXHOCTHO OTHOCSTCS
K y4eTy HMMEHHO JIMYHOCTU JIMIA, COBEPIIUBIIETO MPECTYIJICHUE, JUYHOCTH
ocyxaeHHoro. [lomoObHOro poma BBIBOA  OCHOBBIBAETCS Ha  pe3yibTaTax
WCCJICIOBaHMA, B TOM YHUCIIE 3apyOeKHBIX, UMeHHO JuaHocTH [7; 10; 11; 16; 18; 20],
JUYHOCTH, (POPMAITBHO HACIICHHON CTaTyCOM, HAlIPUMEpP, OCYKIACHHOTO.



['oBOps 0O JIMYHOCTH  HECOBEPIICHHOJETHETO  OCYXXJIEHHOIO, Mbl, B
NOATBEPKIACHUE PpE3YyJbTaTOB MHOTMX MCCIEeNOBaHHW [5], B ouepegHo pas
KOHCTaTupyeM cienytomee. Mcxons w3 aHamm3a Kak —(QeaepanbHOM, Tak U
PErMOHAIIBHON NPAKTUKH HECOBEPIIECHHOJIETHUM, XapaKTEPU3YIOLUICA HEraTUBHBIM
J€BUAHTHBIM MOBEICHHUEM, TOMAB IO/ MPHULED» NPABONPUMEHUTEIBHON CUCTEMBI,
W3HA4YaJIbHO HUKOMY He HYy>KeH. To ecTh, MpoBeAss HEOOXOAUMYIO (C TOYKHU 3PCHHUS
(¢bopMaIbHOTO BBIMIOJIHEHUSI CBOMX OOS3aHHOCTEH) paboOTy, TOT WM HHOW OpraH
NepeIaeT HECOBEPIIEHHOJIETHETO O LEMOYKE, KaK MPAaBUIIO, B MPAMON 3aBUCUMOCTH
OT €ro MOBEACHUS, KOTOPOE MO HapacTalollell CTAaHOBUTCS Bce Oosiee 0OIECTBEHHO
ornacHpIM. OOBIYHO MEXaHU3M BBIIJISIIUT cleAyromuM obpazoM. HeomHokpaTHOE
HapyLIEHUE HECOBEPIICHHOJIETHUM 33aKOHA IPUBOJUT €ro K HEOJHOKPaTHOMY
paccmoTpeHuto ero mnoseAeHus Ha 3acemanusax KJIHwu3II. 3arem, kak mpaswuio,
HECOBEPILICHHOJETHUI  CTaBUTCS HAa ydyeT B NOJApa3JeleHus 1o JenaMm
HECOBEPILEHHOJIETHUX OPraHoB BHYTpPeHHUX [ei. Jlanee, ¢opManbHO COBEpILNB
IPECTYIJIEHUE, HECOBEPIICHHOJETHUN  CTaBUTCA Ha y4e€T B  YrOJIOBHO-
UCIIOJTHUTENIbHYIO UHCIIEKIMIO (B CBSI3U C HA3HAUEHHEM HaKa3aHWs, HE CBA3aHHOTIO C
JUILEHUEM CBOOOJBI, WM JIMIIEHHEM CBOOOJIbI, Ha3HAYEHHBIM ycloBHO). [locne
COBEPILIEHNS TOBTOPHOTO MPECTYIUIEHUSI HECOBEPUIEHHOJIETHUM, MOJIYyYNB PEAJIbHBIN
CPOK JIMILIEHUS CBOOOJIbI, MPUOBIBAET B BOCHUTATEIbHYIO KOJOHHUIO ISl OTOBIBAHUSA
Haka3aHusi. VIMEHHO B [JaHHOM YYpeXIeHUU (Mbl TOBOPUM O CETOJHSIIHEN
CUTYallMH) U TUIAaHUPYETCS, C TOYKU 3peHusl pa3padboTunkoB KoHuenuuu, npoBeieHmue
KaueCTBEHHOM paldOThI ¢ OCYXJACHHBIM B acleKTe JOCTHKeHud ueneil Konuenuuu, a
HE LEeJed YroJOBHOIO HakKa3aHUs W HE IeJed YroJOBHO-MCIOJHUTEIBHOIO
3aKOHOJATENbCTBA.

OpHako KPUMHUHOJIOTMYECKUI aHaJIW3 MPABOIPUMEHUTEIBHON MPAKTUKU
(Hampumep, M3yyeHUE JIMYHBIX JE€J1  OCYXKJIECHHBIX HECOBEPIIEHHOJIETHHUX ),
pE3yNbTaThl MHOTOUYHMCIIEHHBIX HAYYHBIX MCCIIEIOBAHUN MO3BOJISIOT KOHCTaTUPOBATh
cienytouiee. B mopamisiomeM OOJBIIMHCTBE CIIYy4aeB IPU OLEHKE JUYHOCTU
HECOBEPILIEHHOJIETHETO (HECOBEPIIEHHOJIETHETO C HEraTUBHBIM JEBUAHTHBIM, 3aTEM
[IPaBOHAPYIIAOUIUM M, K COXAQJICHHIO, JIOTUYHO, IPECTYNHBIM IOBEACHUEM),
YCIOBUM €ro MpOXUBaHUS, OOy4deHHs U T.1. HAOIIOAAEeTCAd HUCKIIOYUTEIHHO
dopManbHBIE TOIXO0J CO CTOPOHBI MIpaBonpuMmenurtens. llpu »ToM wyame Bcero
abCOJIIOTHO HE peaju3yroTcs (opMmalibHO 3akperieHHble, Hampumep, B @3 «OO6
OCHOBAaX CHCTeMbl MpPO(UIAKTUKK  OE3HAN30PHOCTH W  MPaBOHAPYIIECHUN
HECOBepIIEHHONETHUX» [3], mocranoBnenuun Ilnenyma BepxoBHoro Cyma PO ot 1
deBpans 2011 1. «O cyneOHOM mpakTUKE MPUMEHEHHS 3aKOHOAATENbCTBA,
perJaMeHTHPYIOIIEr0 OCOOCHHOCTH YrOJIOBHOM OTBETCTBEHHOCTH W HaKa3aHUsA
HECOBEPIICHHOJICTHUX» [2] TOJOXKEHHs, Kacaloluecs OpTraHu3aluu padoOTHl C
HECOBEPILICHHOJIETHUM MPABOHAPYIIUTEIIEM.



A mogo0HOTo pojia cUTyalisl U3HAYaJIbHO CTAaBUT B YIIEPOHOE MOJOKEHUE KaK
3G ()EKTUBHOCTh OpraHu3alu padboThl C HECOBEPIICHHOJETHUM, TaK U TOT
MO3UTHUBHBIA UCKOMBIN pe3yJbTaT, K KOTOPOMY (hOpPMaJIbHO CTPEMSITCSL pa3padoTUYMKU
Konnenmumn.

He craBs mox coMHeHHe HEOOXOOUMOCTh pedOpMHUpPOBAHUS CHUCTEMBbI
UCTIOJTHEHUS] HaKa3aHUil, OTMETUM Cleayroliee. BhIen3nokeHHoe Kak MUHUMYM
BBI3bIBACT CKENTUYHOE OTHOIICHHE K PEATTMCTUYHOCTH JIOCTIKEHUS 3asBIISIEMBIX B
Konnenuuu pazsutuss YUC neneit. [lpoBeneHHblii B HacTosieil paboTe aHamu3
MO3BOJISIET (B OYEpPETHON pa3) KOHCTATUPOBATH, YTO OINPEICICHUE U HCIIOJHEHHE
BU/JIa HAKA3aHMS ISl HECOBEPIICHHOJIETHUX JIODKHO MPOECIUPOBATHCS HE CTOJIBKO Ha
TSKECTb W OOIIECTBEHHYIO OIACHOCTh COBEPIIAEMBIX HECOBEPLIEHHOJETHUMHU
NPECTYIUIEHUH, CKOJBKO HA OCOOEHHOCTH JIMYHOCTH HECOBEPILIECHHOJIETHETO,
COBEpIIAOIIETO NMpecTyrieHne. C y4eToM UMEHHO COBOKYITHOCTH B IEPBYIO OYEPEIb
WHINBUIYAIbHBIX, JTAYHOCTHBIX OCOOEHHOCTEH M BO BTOPYIO - MPABOBBIX MOXHO
OCYHIECTBIATh Oosee 3(DPEeKTUBHYIO MPEAYNPEAUTENbHYI0 PadoTy, YTO U SIBISETCA
OJTHOM W3 OCHOBHBIX LI€J€H, Ha JOCTH)KEHHUE KOTOPOM M HampaplieHa peanusyemas
Konuenimus pazsutust Y UC P® o 2020 roaa.
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