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Abstract: Legal state transformation as long as criminal punishment system
change happen while changing of state and social life, developing personal identity.
The main value of civilization became rights and freedom of people that leads to
constant search for new possibilities of influencing people behavior. The article raises
the issue of court reform direction change towards moral, i.e. moral justice,
development of the new approaches to criminal and procedural legislation. From own
experience the author states that freedom deprivation punishment cannot meet the
objectives of justice to correct and reeducate the convicted and vice versa teaches
them to go illegal and neglect common morals. The author finds it necessary to
change opinion on «crime against person» term and define it as humiliation and
trespassing person’s intellectual and sensual life, i.e. crime that violates personal
nature in the first place and then - the law. The author points that people tend to feel
compassion, empathy and remorse that need to be considered in terms of social
behavior regulation and court process. The author also suggests reasonable to let the
victim of the offence decide on punitive measure and to legalize the price that would
seem enough for the victim to feel satisfied and extend mercy to the offender and let
the offender reevaluate the offence.
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B mo0om rocynapcTBe AesHUS Tpa)xJIaHWHA, HAPYIIAIONINE OOIIECTIPUHATHIE U
peryinupyemsble IpaBuia MOBEICHUS, MPECEKATCS C NPUMEHEHUEM K BHUHOBHOMY
YCTAaHOBJICHHBIX MEp BO3JEHCTBUS. OTOT Tpoliecc B 00s3aTEIHLHOM TOPSIKE
YUPEKIACTCS KaK CUCTEMa OOIICIPUHSATHIX U 0OIIEU3BECTHBIX MEP, MOIePKUBACTCS
CWJIONH TOCYJApCTBEHHOTO IMPECEYeHUs] W TMPUHYKICHUS. YAaeTcs Ju coOJ0aaTh
paBHOBECHME MEXIYy JEBHAHTHBIM IIOBEJCHHEM  OTACJIBHOIO 4YEJIOBEKa U
rocyJlapCTBEHHOM peakiueld Ha Hero? Bo MHOroMm rocymapctBo oOecreunBaeT
CTaOMJIBHOCTB OOIIECTBEHHBIX OTHOIICHHUHN U YJIOBICTBOPSET )KM3HEHHBIC YCTAaHOBKU
rpaXKJIaH.
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dopMupoBaHUE HOBOTO YEIOBEKAa, CBOOOJHOTO OT MPECTYITHBIX HAKIOHHOCTEH,
paccMaTpuBanoch Ha MpoTsskeHuu Bcel ucropun Coserckoro Coro3a Kak ofHa W3
OCHOBHBIX TOCYJapCTBEHHBIX 3adad. bbbl BbeIpaboTaH oOpaszeln mNoBeACHUS Jis
KOKJI0TO - MopallbHbI KOJIEKC CTpouTeNsl KOoMMyHu3Ma. [IpomaranmupoBaivch
MEpBI 10 BOCIUTAHUIO TAaKOTO HOBOTO YEJIOBEKA M CIOCOOBI MEPEBOCIUTAHUS TEX,
MOBEJICHHE KOTOPBIX HE YKIAAbIBAIOCh B TpaHUIlbl J03BoJeHHOro. [Ipuopurer
oTmaBajcs MPOPUIAKTAKE TPABOHAPYIMICHUA W KOJJIEKTUBHOMY OOIIECTBEHHOMY
BO3J/ICHCTBUIO HA JEBUAHTHBIX JIMI] C YTBEP)KJICHHEM U] 00 OTMUPAHUU CUCTEMBI
rOCyJAapCTBEHHOTO  MPUHYXKJEHUS B  TOJB3y  OOIIECTBEHHO-HPABCTBEHHOTO
Bo3nelicTBus. [locTaBieHHble 3agaud M CHOCOOBI HMX pEHICHUS  BBI3BIBAIU
HECOMHEHHOE YBa)XEHHWE K TMPEANojaraéMbiM TOPU30HTaM OECKOH(IUKTHOTO
OyIyIIero U K TeM MyTsIM, KaKUMHU HaMe4yajaoch UATH.

Bmecte ¢ TeM mapaaokc 3akiaoyancs B TOM, YTO HE CTOJBKO Pa3BUBAIOCH
TEpPIIEIMBOE M MHOT03aTpaTHOE JEJI0 HJICOJOTUYECKOTO BHEAPECHHS YCJIOBUI
COITMAJIMCTUYECKOTO  OOIIEKUTHUS, CKOJIBKO  YCUJIMBaldach TOCyAapCTBEHHAs
penpeccus. IIpumepom Moryt ciyxuth yka3 llpesunmuyma BepxoBHoro Cosera
CCCP «O6 ycunenun ©OOpbObI ¢ XyJdUTaHCTBOM» 1966 T. W BHECEHHbBIC
COOTBETCTBYIOIIUE W3MEHEHUS B YTrOJIOBHBIE KOJEKCHI COIO3HBIX pECIyOIuK,
3HAYUTEIPHO KPUMHUHAJIU3UPOBABIINE MOBEACHUE Tpa)KJaH, 3a0paB MoJ IUIAHKY
NPECTyIUICHUH MHOTME M MHOTHE JCsSHUS W JACUCTBHS, KOTOpbIE HMEIN
HE3HAYUTEIBHYIO CTENEHb OOIIECTBEHHON OMAacHOCTHU, JMOO OHAa OTCYTCTBOBaja
BOBCE.

[IpoTuBOopeune Mexay MPOBO3IJIAIICHHOW JOKTPUHOM MNEPEBOCIIUTAHUS W
y>KECTOUEHUEM KapaTeJIbHOr0 BO3/ICHCTBHS Ha IPAaBOHAPYILINUTEINIEH, ECTECTBEHHO, HE
CMOTJIO TIOBJHUSTh Ha OOIIECTBEHHBIE OTHOIICHWS M HE TPHUBEIO K KEIAeMOMY
pe3yabTary.

DTOT MPOUECC CErOAHS MPOJOJHKAETCS, 4TO crpaBeainBo otMetun A.M. Papor
[7]. Poccuiickoe oOmiecTBo Bce €Ile ONIyIllaeT HEOOOCHOBAaHHO IIUPOKHUM OXBat
MOBEJICHUSI TPaXKJaH YroJIOBHO-TIPABOBBIMU PENPECCUSIMU W, KakK CJIEJICTBUE,
HaIpsKEHUE UCTIPABUTEIBHON CUCTEMBI, OTCTYIUICHUE OT CAHUTAPHBIX HOPM, CBBIIIIE
BCSUECKH JIOCTYITHBIX TPEETIOB, COMEPNKAHUS OCYKIICHHBIX K JIUIIEHUIO CBOOOIBI
[6].

JlelicTBUTENBHO, HECMOTPS Ha MO3UIIMIO BIACTH U BCE Yallle BhICKA3bIBAIOIINECS
MHEHHUSI O HEOOXOJWMOCTH TyMaHM3allUd YTOJIOBHOW TOJIUTUKW, TEM HE MEHee
pacrnpoCcTpaHEHHOM SIBIISIETCS TOYKA 3PEHUS M O JIOTOJHUTEILHON KpUMUHATU3AIUN
HOBBIX JesHui. Kcratw, 3akoHomarenb HAET IO JATOMYy TyTH, Ja U cam
MpaBONPUMEHUTENb. OYEHb CEPbE3HBIM OCTAETCSI BOIIPOC O Pa3yMHOCTH TPUMEHEHHUS



TAKAX KECTOKMX MEp K LEJIOMY pAAy ACSIHUW W, TJIABHOE, X HECOOTBETCTBUHU
JUYHOCTU MHOTHX OCYXJAeMbIX CyaaMu rpaxmaan. O0 3ToM 0coObIil pa3roBop.

B npenenax uuMBUIM30BaHHON UCTOpUMU PoccuMM NOKTPHMHAIBHO YTBEPKIAJIACH
UJes WCHPABICHUS U MEPEBOCHUTAHUSA TPAXKIAH, CKIOHHBIX K HIPECTYITHOMY
noBeaeHn0. Kapa u MecTh 32 COBEpIIEHHBIE NPECTYIUJICHUS PACCMATPUBAINCH Kak
Hen30e)KHBIC TIeNM Haka3aHwil. VX Buapl, Tpeamnonaragoch, MODKHBI CIYKUThH
MMEHHO 3TOoMy. McTOoprueckn Ha MOpPOTSHKEHHM BEKOB MPEANOYTEHHE OTAABAIOCH
JUIIEHUIO CBOOOJBI JIUOO B TIOpbMax, JIMOO B CHEHHAIBHBIX TEPPUTOPHUATBHBIX
YUPEKICHUIX — Jlarepsix.

B CoBerckom Coroze B mociemHHE 25 JET €ro CyIECTBOBAaHUS K JUIICHUIO
CBOOOJIBI MOTJIM OBITH OCYXKJEHBI TpaKJaHE 3a camMble MEJKUE JesHUs: 0oOMaH,
oOcueT moKymaTeiass Jaxxe Ha aOCOJNIIOTHO MHU3EPHYI0 CYMMY, YKIOHEHHE OT
O(UIIUATIBHOTO TPYI0YCTPOUCTBA, MOMPOIIAfHUYECTBO, MEJIKUE XUILICHHUS Ha CYyMMY,
paBHYIO cTouMOCTH 10—15 Kr MsICHOW MPOAYKUUHU U T.A.

He BbI3bIBasia U HE BBI3BIBAET COMHEHHN HEOOXOAUMOCTh MEHATH CHUCTEMY
BUJAOB W ME€p YIOJOBHOIO HAaKa3aHWs B COOTBETCTBUM C H3MEHEHUSIMU
rOCyJAapCTBEHHOW M OOIIECTBEHHON KU3HU, (POPMUPOBAHUEM HYEJIOBEUECKOU
JUYHOCTH HOBOTO COBPEMEHHOro Mupa. JTa mnpobiieMa OIMyIIaeTcs BO BCEM
IUBUJIM30BAHHOM MHPE, U TONBITKM HAWTA HOBBIE BO3MOKHOCTH BIIASTH Ha
MOBEACHHUE JIFOAEH MPEANPUHUMAIUCH, U HE OJIUH Pas3.

B 3apy0eXHbIX MCTOYHUKAX OTMEYAETCs, YTO, XOTS MHOTHE BO3MOXKHBIE IIEJIH
MOT'YT OBITh JJOCTUTHYTHI IyTEM HaKa3aHUs MPECTYMHUKOB, PEATbHOCTh HAaKa3aHUs B
CHUCTEME IIPABOCYIUS SIBIISIETCSA TAKOBOM, UTO 3aKOHOJATENINA CO3AIIM WIUIFO3UI0 LEIU
HakazaHus. Ha camMoM nene oxupaHus HE pPEaIMCTUYHBI U BapUAHTOB HAKA3aHUS
CJIMIIIKOM MaJio, YTOOBI OXKUIATh OJHOBPEMEHHOTO JOCTIKEHMSI BCEX BO3MOMXKHBIX
JKEJIaTeNbHBIX LIEJECH.

OTcyTCTBHE SICHOCTH TPHUBEJIO K TMOJUTUKE HakKa3aHUs, CHOPMUPOBAHHOU B
3HAYUTEJIBHON CTEMEHU TaK, YTO HEKOTOPHIC YUYEHBIE HA3BIBAIOT MAPAHOUIAIBHOU
MOJIMTUKOM, KOTOpasi UCIOJIb3yeT OOIECTBEHHBIN CTpaxX MPEeCTYIUICHUS B KayeCTBE
ONOPBI IS 3aIyCKa MOJIUTUKH KECTKUX OTBETOB Ha IpecTyruieHus. Ha nporskennn
JUIMTEIIBHOTO TIEpUOJia CO3/1aBajlaCh CUCTEMa HaKa3aHWW, KOTOpas, KaKk MHOTHE
YYEHBIE YTBEPKAAIOT, CTala CIUIIKOM XKECTKOU.

[Ipennosiaraercss BO3MOXXHOU MEPEOLICHKA MOJIUTUKU HAKA3aHUS C BKIIOUYECHUEM
0oJiee IIUPOKOTO OMpOca MOTEPIEBIIMX MPU BHIHECEHUM IMPUTOBOPOB B KaueCTBE
HEOTHEMJIEMOW YaCTH MCIIOJIHEHWS HAKA3aHUS B JIEMCTBUTEJIBHO CIIPABEIIIUBOM
cucteme [8, c. 294-296]. OTu npeaoxKeHusl, KCTaTh, B IOJTHOM MEpe COTJIACYIOTCS C
rOCyapCTBEHHOMN MOJIMTUKON B chepe YyroJIOBHO-HCTIOTHUTEIHHOTO MPOU3BO/ICTBA.



Tax, ¢ 2013 r. mpexycMoTpeHa BO3MOXHOCTh Y4acTHsl MOTEPIEBILETO B CyAeOHBIX
3acelaHusAX IO OTJEJbHBIM BOIIPOcaM HcIoiaHeHus npurosopa (4. 2.1 ct. 399 VIIK
P®) [5]. Buecennbie ®enepanbubiM 3akoHOM Ne 432-03 ot 28 nexadpst 2013 r.
nononHenust B YIIK P® (ct. 42, 313), YK PO (ct. 74, 75, 79-80, 85) u YUK P (crT.
97, 172.1) [4] npu3BaHbl W3MEHUTH CIOKHUBIIYIOCS W YCTOSIBIIYIOCS 32 MHOTHE
JECATHIICTUSI TIPAKTHKY YCJIOBHO-AOCPOYHOTO OCBOOOXKIEHHS OT OTOBIBAHUS
HaKa3aHUs M 3aMEHbl HEOTOBITOM 4YacTW Haka3zaHWs OoJee MATKUM, CHSATHUA
CYJMMOCTH, NMPUMEHEHUS WHCTUTYTa YCJIOBHOIO OCYKIEHUS U 00Jjiee aKTUBHOIO
y4acTus MOTEPIEBIIETO B PEUIEHUN 3TUX BOIIPOCOB [3].

Takum o06pa3om, AJig TOro YTOOBI CIOXKHUIOCH TAPMOHUYHOE COUYETAHUE MEXITY
JESTHUEM U BO3JIasiHUEM, HE0OXOJUMO TIOHMMaHUE OCHOBBI, HA KOTOPOM OHO JOJIKHO
ctpouthbed. [Ipeacrasisercs, 4To 3TO BaykHas 3a/1aya B paMKax cyaeOHou pedopmbl
B Poccun. Bo-mepBbix, €€ pelieHne NpUOIU3UT TOCYJapcTBO M OOLIECTBO K
€CTECTBEHHO-IIPABOBOMY KJIMMATy B CTpaHe, 4YTO MCKIOYUTENBHO BAXXHO IS
rpakJIaHCKOTO OOIIEKUTUST U BceoOIero mnpumupeHus. Bo-BTopeix, Oyner
BBIPDAKEHO HCTOPUYECKOE MHUPOIIOHMMAHHUE POCCUMCKUX TPaXKIAH, XPAHSIIHUX U3
IIOKOJICHWsSI B IIOKOJICHHE IIPUOPUTET  CIPABEIJIMBOIO  HMJICAIM3Ma  IIEpe]
OpPTraHHU30BAHHBIM (POPMATU3ZMOM.

[Toka akKTUBHBIX JIEWCTBUI B pamMKax cyneOHON pedopMbl B TAKOM HaIPABICHUH
HeT. U, MOXeT ObITh, 110 MPUYMHE UX HEAOOUEHKH, a TJIaBHOE, N3-32 HEOOXOIUMOCTH
TEPHEJUBOrO, TMO3TOMY MEIJIEHHOTO [JBH)KEHHS K HCKOMOMY DE3yJbTary.
EcTtecTBEeHHO, ropas3o jerye pa3pyouTh y3ei, YeM ero pa3ps3arth.

B koHTekcTe cyneOHON pepopMbl aKIEHThl COCPEIOTOYEHBI CKOpee Ha
OpraHU3allMOHHO-TEXHUYECKNUX, HEXKEIIM Ha JYXOBHBIX HaNpaBJICHUSIX. Mexay TeM
JUTsl IPaBOCYAMS 3TO HE caMoe riaBHoe. [IpaBocyane - Monpuile 4eI0BeYecKoe, a
HE WH)XEeHepHO-TexHuueckoe. Cynbs M CETroJHS MOXET, KaKk BCTapb, 000MIsiChH
KHHUIOM, MUINYIIEH PYYKOW M CTONKOW OyMaru, pa3peliuTh CBOMM MPABOCO3HAHUEM
0001  KOH(MIMKT B YEIOBEYECKMX OTHOoweHusx. llostomy Ha ropusoHTte
UMBUJIM30BAHHOW KU3HM peYb JIOJDKHA MJITH O BOCCO3JIaHUU JyXOBHO-
HPaBCTBEHHOI'O TPaBOCY U

CMmenieHre TyXOBHBIX Hadaj B CyJaeOHON peopme Ha BTOPOH IUIaH - OAMH U3
IJIABHBIX €€ HEJAOCTAaTKOB. B TpyJaax COBpPEMEHHBIX YUYEHBIX-FOPUCTOB MOXHO HAlTH
OTpaXEHUE JWHAMUKMA [PABOBBIX HOPM, [POTUBOPEUMH  MEXKAY HHUMH,
XapaKTEPUCTUKU HOBEIJI, KOMMETeHIMH cyAoB u T.a4. OpHako, peaxo BHUAHA
JMHAMHUKA Y€JIOBEYECKUX OTHOIIEHMH, kak Hanpumep y H.A. ITokpoBckoro ninu H.A.
WNnpuHa 1 MHOTHMX JApYrux KopudeeB cTapoil poCCHICKON IOPUINYECKON IIKOJIBI:
CYOBEKT M3 IUIOTH U KPOBH, PaaM KOTOPOrO, COOCTBEHHO, U KOHCTPYUPYIOTCS
3aKOHBI.



EnuHeHne 3aKOHHOCTM C JKM3HBIO IIPEANOJIAraeT OAYXOTBOPEHHE BCEX
MIPOLIECCOB: OT OTOOpa CyIEUCKUX KaJpoB JI0 HOPMOTBOPUYECTBA, MaTepUATU3ALMU
NPUHIIMIA  CNPABEIJIMBOCTH  CYACOHBIX  aKTOB, JOMYCTUMOCTH  CYJEHCKOIo
TBOPUYECTBA IIPU TOJIKOBAHUU IIPABA.

Bomionienue B KH3HBb JyXOBHOCTH YIOJIOBHOW TIOJUTHKHA B TO XK€ BpeMs
HEBO3MOXKHO 0€3 HOBBIX IMOAXOA0B K (DOPMHUPOBAHHMIO YTOJIOBHOTO U YTOJOBHO-
IIPOLIECCYAIbBHOTO  3aKoHoAaTenbcTBa.  [Ipenmer  mist  COBEPIIEHCTBOBAHMS
IIPEACTABIACTCS OYEHb KPYIHBIM, HACTOJBKO OH MHOIOrpaHeH. B wyacTHOCTH,
CEphE3HYI0 MPOOJIEMATUKY UMEET Ha3HAYCHHE YTOJOBHBIX Haka3aHU. CerojHs, Kak
¥ MHOTO JIET Ha3aj1, 00CyX)aaeTcs 1EeNbIN psii poOieM KapaTeabHOU MOTUTHKY.

IIpexne Bcero, IMO4YeMy-TO OKa3bIBAETCA TaK, YTO CYAUMBIMU YHCIHATCA
3HAUYUTENBHOE YHUCJIO TPAXKIAH, M I€YaTb ATOTO COCTOSHMS IPECIEAYET IOTOM
YeJoBeKa BCIO JKM3Hb W MOXET HETaTHBHO OTpaXaTbCd Ha €ro Jelax.
HcnpaBuTenpHble  YUYpPEXKACHUS BCErAa IEPENOJHEHBbl, HApyIIaloTCs  BCAKUE
CaHWTApHBIE HOPMBI COAEP:KaHUSA, TOTAa HAKa3aHUWE, KO BCEMY IPOYEMY, €IIIE
IPUYUHSET U HEOOOCHOBaHHbIE (hr3nueckue MydeHus. KoHeuHo, MOKHO paccyXaaThb
O PpAa3HBIX HAIIPABJIICHUAX YCOBEPLICHCTBOBAHUS MCIPABUTEIILHOW IIOJIMTUKH, HO
HEOO0XO0MMO IPUHUMATD PELIECHUS, COOTBETCTBYIOLINE HACTOSIIEMY BPEMEHHU.

['ocynapCTBEHHOE YCTAHOBJICHHE CHCTEMBI M BUJIOB NPECEUEHHUSI NPECTYIIICHUN

M BO3JasHUS BUHOBHBIM BCETJIa OCHOBBIBAJIOCh HA ONPENEIICHHBIX NPUHIMUIIAX.
Haka3zanue qoKHO ObITh MHAWBUAYAJIbHBIM, PABHBIM MO PUMEHEHHUIO JJIs1 BCEX,
HE JIOJDKHO MpeaycMaTpuBaTh HAMPACHBIX MYYEHHH W OBITh 1O BO3MOXHOCTHU
OTMEHMMBIM. OTH HPUHUUIIBI HMEKT B POCCMM HMCTOpHYECKHME KOPHHM, O HUX
HarmucaHo eme B 1910 r. [8, c. 295]. OHu OeccrnopHBl, HO HE JHUIIEHBI OJIHOTO
HEJ0CTaTKa: OHU HE COJEpKaT JyXOBHBIX Hauajl, KOTOPbIe HEOOXOIUMBI JIJIs JTF0O0TO
IOPUIMYECKOTO JIEHCTBUSA, TeM Oojiee JUIsl TaKoro, COJIEpPIKallero BeCh CHEKTP
YEJIOBEYECKUX YYBCTB, KaK YTOJIOBHOE HAKA3aHHUE.

Ha nporspkeHum Bced MUPOBOM  YEIOBEYECKOM HCTOPUU  OTHOILICHHE
rocyaapcTBa U oéimiecTBa K 3ToMy MeHsioch. Ecnu B3sith Poccuio, To, HauMHas c
TaKOr0 HMCTOYHMKA Mpasa, Kak Pycckaa [IpaBma, m A0 HBIHEIIHETO YTOJIOBHOIO
Kozekca P®, ciekTp KapaTelbHOM CUCTEMBI MPETEPNET 3HAYUTEIbHBIE U3MEHEHUS.
Ho, xak 1 B Apyrux rocynapcrnax, CyTh 3TUX U3MEHEHUN Bceraa Koyebanach MEeXIy
YaCTHBIM U MYOJMYHBIM COJep>KaHueM. B 3TOM BUAMTCA CMBICT U CETOAHSIIHUX
Pa3MbILIUICHUH, BBI3BAHHBIX HEI(P(EKTUBHOCTHIO YTrOJOBHOTO HaKa3aHWSs, JIMILIb B
HE3HAUUTEIBHOM  J10le  CIIOCOOHOrO  BBIMOJIHUTH  3aJa4d  MCIPABICHUA U
NIEPEBOCTINTaHUS ITpaBoHApyImUTenei. COpoKaleTHUN CyAEHUCKUI ONBIT aBTOpa JAET
OCHOBAHHUSI CUMTATh, YTO TaKas Mepa Haka3aHMs, KakK JUIICHHWE CBOOOJbI, MHOTHE
rojbl SIBJISABIIAACS OCHOBHOM, HE MOKET BBIHECTH B ITIOJTHOM MEpE BO3JIOKEHHBIE Ha
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HEE 3aJa4M HCIPABICHUS U MEPEBOCIUTAHUS OCYXKICHHbIX. Yaile Bcero Hao0OpoOT.
IIpecTymnHas cpena, KOHIEHTPUPYACHh B UCIIPABUTEIBHBIX YUPEKIACHUAX, B3pALIUBACT
CTOMKYIO YCTaHOBKY JEWCTBOBaTh IPOTUB 3aKOHA, MpeHeOperatb OOIIENPUHITON
HPaBCTBEHHOCTBIO.

Ha 5T Templ IpOBENEHO HEMAJIO UCCIIEA0BAHUIN, HO OHU JIMIIb KOHCTATUPOBAIIH
Oeccuiiie IpPOTUBOAECHCTBOBATh TIOPEMHOMY BO3JEHCTBUIO U MpEAiarajid OJIUH MyTh
- eme OoJbllle COBEPIICHCTBOBATH OPTaHM3AIMIO HCIPABUTEIBHBIX YUPEKICHUH.
Mexnay Tem Takod MOAXOA MOXET TOJBKO O3JI00OMTh YEJIOBEKAa W HE BKIIIOYHTH
JPYTYIO €ro YyBCTBEHHYIO c(hepy: pacKasHUE IPECTYTHUKA U YOBJIETBOPEHUE YECTU
U JIOCTOMHCTBa mnotepreBmero. Haka3zanume, Ttakum o0pa3zoMm, Kacaromieecs
YyBCTBUTEIBHONU CQepbl JBYX OOBEKTOB, OOOMM MOXKET BHYLIUTH OTPULIATEIBHOE
OTHOILICHHE.

OOpaTvB BHHMMAaHHME Ha HWCTOPHUYECKUI IMyTh YTOJIOBHOIO IIpaBa, €ro
WHCTUTYTOB, BUJOB HAKa3aHUs, Mbl IIOJIyYUM OPTaHU30BAHHYIO LIETIb MPEACTABICHUN
Y MX BOIUIOIIEHUE B JIEMCTBHUE CUJION rOCYIapCTBa. JTa LENb Ha MPOTSKEHUU BEKOB
HE PBaJIaCh, HO U3MEHSJIACH.

HMcrouynuk nmpasa, HamnpuMmep Pycckas IlpaBpma, mnpenocrasisieT Ham
BO3MOKHOCTb YCTAHOBUTH HAYaJIbHOE 3BEHO JOTOM LENM B TPyJaxX MHOTUX
POCCHIMCKUX MCTOPUKOB M MPaBOBeAOB. C MO3UIHN CETOTHAIIHETO JHSA CYIIHOCTH
Pycckoit IlpaBapl MoOXeT moka3aTbCsi NMPUMHUTHBHOM, yNpomleHHOW. Ecimm Takoe
MHEHHME U MOYKET BO3HHMKHYTb, TO OHO, KOHEUHO, HE SIBJIIETCS UCTHUHOW, MOCKOJIBKY
HOpMBI Pycckoii [IpaBabl BOJIHE COOTBETCTBOBAJIM PEANIBHOCTH CBOETO BPEMEHM.

OTHOCHUTENIBHO CUCTEMBI HAKa3aHUH MBI MOKEM BBIJIEIUTH XapAKTEPHYIO YEPTY
- 3TO COOTHOULIEHHE MyOJIMYHOrOo M YacTHOro mHrepeca. CorjacHO HCClIeAOBaHUIM
B.1. CepreeBnua, B pycCcKoe MpaBO C JAPEBHUX BPEMEH MPOHHUKAET HUJIEs
nyOJIMYHOCTH YTOJIOBHOTO HaKa3aHUA: MPECTYNMHUK JIOJDKEH ObITh HakazaH He s
YAOBJIETBOPEHUS MOCTPALABIIETO, a I YAOBJIETBOPEHUS MHTEPECOB TOCYAApCTBa,
JUIS1 TOP’KECTBA IIpaBa IyTEM HUCKOPEHEHUS 3110¢e€B [8, . 254].

CMBICHT TaKOTro YKJIOHEHHS! OT PENPECCUBHBIX MEpP O0YCIOBIMBAJICS Pa3BUTHEM
Y COBEPILIEHCTBOBAHUEM I'OCYAAPCTBEHHOIO YCTPOUCTBA, KOT/1a YCUIIMBAETCS OXpaHa
BHYTPEHHEIr0 TOpSAJKa, OYEPUMBAIOTCS TpaHUIBI W HKOHOMHKA MHpuoOpeTaer
HallMOHAJIBHBIC YEPTHI.

Oco0eHHO 3aMeTeH MyOJMYHBI YKIOH TpU HPUMEHEHUU YrOJOBHOTO
HaKa3aHUs B DIOXY CTAHOBJIEHUA OypxyasHbIX rocyaapctB. KoHcturynumonnoe
MPOBO3TJIAIIIEHUE PABEHCTBA TpaKJaH Mepell CyaoM (HE3aBUCHUMO OT UX CTaryca)
MOAYEPKUBAJIO YCWJIEHHE 3alllUThl BCEX CIIOEB HacelieHHs. Manoumyniue,
HErpaMOTHBIE, OTAAJICHHBIE OT LMBWIW30BAHHBIX LIEHTPOB TPaXAaHE MOJYyYWIN
IIPOJEKIAPUPOBAHHYI0  BO3MOXHOCTb  ITOJYYWUTHb YZOBJIETBOPEHHME B  Clly4ae
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HapyllIeHUs CBOUX IpaB CWJION rocyaapctBa. IMEHHO OHO CTaHOBUJIOCH HAa MECTO
MOTEPIIEBIIIETO, KOTOPOMY OBLJIO JOCTATOYHO 3asBUTh O MOCSATATEbCTBAX Ha €ro
JUYHOCTh WJIHM HUMYILIeCTBO. Jlanblle BCTynaJin B JEWCTBUE TOCYJAapPCTBEHHBIC
yupexaeHusi. OTUM JocTturaics d3(PQPexkT HeoTBpaTUMOCTH HAKa3aHWs, HO
yTPayuBAJIIOCh  OJHO KauyecTBO: yMEHbIIAJach CTENEHb y4yacTUd  CaMmoro
MOTEPIICBIIETO B BHIOOpPE BUAA W MEPHI BO3JCHCTBHUS 3a MPECTYIUICHWE MPOTUB
KOHKPETHOM JIMYHOCTH JTN0O €€ UMYIIIECTRA.

Takum 00pa3oM, 3HAYUTEIHHO CMEMIAICS aKIEHT B CTOPOHY ITyOJMYHO-
MIPaBOBOTO BO3JCHCTBUS Ha JIEBMAHTHBIE OTHOUIECHUSI B oOmiecTBe. ['ocynapcTBo
Opaso Ha ceOsi He TOJIBKO 3allUTy MOTEPHEBUINX, HO U OTCTPAHSIIO UX OT y4acTus B
OTIpEeJICTICHUH KOHKPETHBIX MEp HakazaHus. [ 1aBHOE, 4TO TpeOOBAIOCH YCTAHOBUTD, -
ATO (hopMasIbHbIE CTOPOHBI IPECTYMHBIX JESIHUM, 3aKIIOYUTh UX B CXEMY 3aKOHA
JUJIsl TpUMEHEeHUsT (POpMaIbHOM e CaHKIUU.

be3ycnoBHO, TOCYIapCTBEHHBIE TapaHTHHU 3allUThl TPaKJIaH OT MPECTYIMHBIX
MOCATATENIbCTB YKPEIUISIIN MOPSAJIOK B OOIIECTBE, UTPAIM U UTPAIOT MOJOKUTEIBHYIO
poJIb IS PaBHOBECUS B JKOHOMHUKE M JHMYHBIX cdepax KU3HH YeIOBEKa, HO
MOTEPIEBIINUNA OTUYXKJEH OT PElISHHUs BOIpoca O Bo3AasiHuu cBoeMy ooumuuky. Cyx,
HCIIPOCUB €r0 MHEHHE, IIOCTYIIAET I10-CBOEMY.

Ho wusmeHunocr BpeMsi, JIpyruM CTaHOBUTCS YeloBeuecTBO. bypikyazHoe
oOIlIECTBO YK€ COBCEM HE Takoe, KakuM Obuto gaxe S50 ner Hazan. HWaer
TpaHcopMalsi K HOBOMY KadyeCTBY - IMPABOBOMY TOCYIapCTBY, KOrja MpaBa H
CBOOOJIbI TpaKJaHMHA HE (POPMAIBHO, a PEAJbHO CTAHOBSITCS TJIABHOW LEHHOCTBIO
UMBWIN3ALIHAH.

UYenoek wu3MmeHwicsa. MM ocBaumBaroTcss 00masi KyiabTypa U HCTOPHS
YEeJIOBEYECTBA, TPYJ CTAHOBUTCS OCMBICIEHHBIM U HE W3HYPUTEIbHBIM, HE
CIIy4ailHeIM, a Bce 0oJiee OTBEUarImuUM MpodhecCHOHATBLHBIM HMHTEpEcaM KaxKoro.
[IprnoOpeTaeTcss MICTUHHOE OUTYIEHNUE CBOErO JOCTOMHCTBA U YecTH. Clie10BaTeNbHO,
ydacTHe rpaxkJaHrHa B JIO00M Jesie, KaKOe KacaeTcsl ero JMYHOCTH, CTAHOBUTCS IS
HEro HeOOXOJUMBIM, a OTUYKJEHHUE €ro OT BO3MOKHOCTH CaMOMY CKa3aTh 3a ceos,
OT y4acTHs B HA3HAUCHUU HAKa3aHUS SIBJISIETCS MTOCATATEILCTBOM Ha €T0 MpaBa.

[Io cnpaBegnmuBomy 3amevanuto W.I. CmupHOBOH, LEHHOCTh YTOJOBHOIO
CYJIOTIPOM3BOJICTBA MOXET OBITh oOecreueHa IyTeM YCHICHHsS TPEBEHTUBHOTO
pearupoBaHUA-PEryJIMPOBAHUS: B OTOM CiIy4dae 3aKOHOJaTellb MOXKET YYeCTb
COLIMAJIbHBIE MOTPEOHOCTH OOIIECTBa, YTO, B CBOIO O4Yepelb, TrapaHTUPYET
JTOCTUX)EHNE (HaKTUYECKOTO YAOBJICTBOPEHUS MOTPEOHOCTEM y4aCTHUKOB IpoIlecca,
cOaaHCUpOBaHUE PA3JIMYHBIX TPymn HHTEpecoB [9, c. 277-278]. Ilpectymienue
MPOTUB JIMYHOCTH — JTO HaHeceHue emy obunbl. OOuma, HaHECEHHAs] CBOOOTHOMY
YEJIOBEKY, OXPAHSIONIEMY CBOM YECTh U IOCTOMHCTBO, TPEOYET OTBETA MPEK/E BCETO
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OT Hero camoro. M 31ech pelleHue MOTEPHEBUIEr0 MOXKET OTJIMYaThCA OT
IOPUIMYECKUX KAaHOHOB, HO HECTH B ce0e SApO CIpPaBEIIMBOCTU, TOW, KaKas MOXKET
CYILECTBOBATh MEK/y IPABOHAPYIINUTEIEM U IIOTEPIIEBILINM.

B cBoeill npakTHUKE KaXIbld CyJbs HABEPHJIKA BCTPEYAICS C YIOJOBHBIMU
JieNiaMy, KOTJia B 3aJie Cy/a MEXAY MOJCYAMMBIM U MOTEPHEBIIUM OBLIO BO3MOKHO
IPUMHUPEHNE, HO B CHJIy 3aKOHA OHO HE MOIJIO cOCToAThCs. HazHauanoch peanbHOE
HaKa3aHuWe, HO [apaJoKC: OHO HE YJOBJIETBOPSUIO HH IOTEPIIEBIIET0, HU
NOJACYAUMOro, Hu cya. OTMaxHyTbCsl OT TaKOro BBIBOAA HEJb3Sl M3-3a TOTO, YTO
OCTaeTCsl HE peaju30BaHHON Leb MPABOCYIUS IO YMUPOTBOPEHUIO OOIIECTBEHHBIX
B3aMMOOTHOIIEHUN MEX Y JIIOJIbMU, OTCYTCTBYET OJarOTBOPHOE BIIMSHUE 3aKOHA.

CrnenoBaTenbHO, HEOOXOAMM IOUCK APYTUX CHOCOOOB YTOJIOBHO-IIPABOBOTO
BO3JICMCTBHS HAa JIEBUAHTHOE ITOBEICHHE NPABOHAPYIIUTENEH. B mpuHIMIE, Takyro
posib Morjga Obl ChI'paTh MeEAMWAIMs [0 YroJOBHBIM JejlaM, OJHAaKo, IOKa
3aKOHOJATENb HE YPEryJHpoBaj 3Ty MNPOUEAYPY HPUMEHUTEIBHO K YTOJOBHO-
MIPABOBBIM M YTOJOBHO-TIPOILIECCYATbHBIM KOH(PIMKTAM, II€JI€CO00pa3HO 00paTUTHCS
K MCTOPUYECKU CYIIECTBYIOIIMM ME€paM W BHJaM HAaKa3aHWs, HAUTH TaKHe, KaKHue
MOTYT yAOBJIETBOPATH OKa3aBIIUXCS 10 00€ CTOPOHBI 3aKOHA I'PaX/1aH.

B coBpeMEHHOM MUpPE BBICOKOTO I'PaKIaHCKOTO IMOJIOKEHUS KaXJI0r0 4eJI0OBEKa
OH BITpaBe MOJYYUTh B OOJBIIEH CTENEHU, YEM pPaHbIIIEe, BO3MOXHOCTh B35ITh Ha ce0d
4acTh NpaBoCyAus (B eiax, KACAIOIIMXCs €ro JMYHOCTH) 110 ONPEIEICHUIO BUA U
Mepbl HAaKa3aHWs MPaBOHAPYIIUTENO. VICKyCCTBEHHO TaKyl0 MEpYy CO CTOPOHBI He
BHecellb. Heo0xoaumMo HaiTu cioco0 pemieHus caTuchakuu NpecTyIIeHUs, KaKon
ObLT OBl MOPOXKIEH 000OTHBIM KeTaHueM. TOJIbKO TOT/Ia MOYXKHO OBITh YBEPEHHBIM B
JOCTHKEHHH YTOJIOBHBIM HAKA3aHUEM CBOEH LIEIIN.

Mo’KHO Npeanoa0KUTh, UTO 3TO HE OYJET 4YeM-TO HOBbIM, HEOOBIYHBIM. CKOpee
BCEr0, UCHOJIb3YIOTCS YK€ U3BECTHBIE U NPUMEHSAEMbIE BUABI U MEpPbl HAKA3aHUS C
OJTHOM JMIIb OCOOEHHOCTBbIO: HX IPUMEHEHHUE JIOJDKHO COTJIACOBBIBATHCA C
NOTEPIEBIIUM, JUOO €ro MHEHUE MOMJIEKHUT Y4YeTy, HO C Tropa3ao OOibIINM
BHUMaHHEM, 4Ye€M CerojHs. PemieHue STHUX BOIMNPOCOB MNOTPEOYyeT pacIIUpeHus
JIbTEPHATHBBI CAHKIIMI YTOJOBHBIX HOPM.

Bo3MO0XHO, CTOUT M3MEHUTH (DOPMANbHBIM B3TJISA HA OMNPEICIICHUE TOHSATHUS
IPECTYIUIEHUSI MPOTUB JINYHOCTH, HAPYLIAIOLIEro, MPEKIAE BCETO, YEIOBEUECKYIO
CYIIHOCTb, & YK€ IOTOM HOPMY IpaBa, HAIlpUMeEpP B UCTOYHHMKAX Pycckou IIpaBnbl
MPECTYIJIEHUE ONPEIENsUIOCh Kak oduna [2].

JIeHCTBUTENBHO, TMPECTYIJIEHUS NPOTHUB JUYHOCTU - 3TO BCEr/la HAHECEHUE
0oOu/Ibl, BTOP’KEHNE B MHTEIUIEKTYaIbHYIO YyBCTBEHHYIO c(epy YeloBeKa, a, 3HaYuT,
Haubosee JOCTOMHOM carucakimeit OyneTr Ta, KOTOpas YAOBIETBOPUT €ro
CO3HAHUE, €r0 BHYTPEHHIOIO CYIIHOCTb.



He cekper, d4ro mocie COBEpPIIEHHS MOCATaTeNbCTBA HAa JIMYHOCTD
MOTEPIEBIIETO BUHOBHBIN B 3TOM HCIIBITBIBAET COKAJICHUE U PACKASHUE, MBITACTCS
3arjgaJiuTh BUHY pa3HbBIMU CIOCOOAMH, YacTo TMpuOeraer K MaTepuagbHOMY
BO3MEIIIEHUIO MOPAJIBHOTO U (PU3UYECKOr0 Bpela HMMEHHO IOTEpIeBUIEMY, a HE
rocygaapctBy. M 3To MOKET NPUHECTH CBOM PE3YJBTATHI 10 MPUMHPEHUIO JIIOAEH, HO
JI0 Cero BPEMEHH TaKoe PEeIIeHHE BOMpPOCca HE OYEHB-TO OJ00pseTCs OPHUIHATBHOMN
Mopanblo. HaBepHoe, ciiemyeT W3MEHHUTHh TaKoW B3I Ha mpooOiemy. CeromHs
JOMYCTUMA JIEHEKHasl OLEHKa MOpaJbHOIO BpeAa, YTO €II€ B HENAJEKOM IPOILIOM
OCYXJaJIOCh, CUMTAJIOCh BOOOIIEe HempuemiieMbiM. [lodueMy >ke Henb3si MIHMpe
OPUMEHATH 3TO B YrOJIOBHO-TIPABOBBIX OTHOUIIEHUSX, OCOOCHHO TOI/a, KOrjaa
noxenaer U norepreBmunii? IlpuueM He Hy)HO pacUECHHMBATh TAKOE KEJAHUE Kak
CTSDKATENIbCTBO WM yHWXKeHue. llorepneBmine, MHOTONETHUM CYIEUCKHHA OIBIT
aBTOpa MPUAACT YBEPEHHOCTh YTBEPXKIaTh, MO0 MHOTUM JejaM TOTOBbI MPOCTUTH
oOMTYMKa U JaKe KaTErOPUUYECKM HACTAaMBAIOT Ha ropa3fo 0osiee MIrKOM HAaKa3aHHH,
YeM MPEAYyCMOTPEHO JACHCTBYIOIIMM 3aKOHOM. UTO mojenaenib - TakoBa MPUPOJA
POCCHUHCKOTO Y€JIOBEKA.

Eme B koHue 40-X IT. mpouuioro BeKa 3aMeyvaTesIbHbIi POCCUUCKUN YYEHBIH,
MbIciuTens U npoBuael M.A. UneuH nucan, 4To pycckoe mpaBo JIOJKHO oOeperarhb
cebss oT 3amagHoro QopMmain3Ma, OT caMojOBiICIoOlIEeld gormMaTtuku. Poccun
HEOOXOMMO HOBOE MPABOCO3HAHUE... YEPE3 TYXOBHYIO CBOOOIY, Kak MPEIMETHYIO
Ledb MpaBa U rocyJapcTBa, BOCIHMTHIBAIOIIYIO CBOOOAHYIO JMYHOCTh. Bocnuranue
0e3 cepana B Poccuun HeBO3MOXKHO [2].

DTO Tak, HallleMy YEJIOBEKY MPUCYIIE COCTPAJlaHKE, CONEPEKNBAHUE, KAIOCTh,
U HE CJEeAyeT 3aKOHY HMCKOPEHATHh TaKue BbICOKME KadecTBa. HaoOGopoT, X HyX)HO
BCEMEpHO obeperatb, OCOOEGHHO Korja CTpOsTCS OQUIUAIbHBIE JOTMAThl IS
peryJMpoBaHus OOILIECTBEHHOTO MOBEACHNUS.

[ToaTOMy HY>XHO HE M30erarb, a HaXOAUTh CIOCOOBI y4acTUs MOTEPHEBLIETO B
Jiejie Ha3HAYeHUsl HaKa3aHUs MOJICYAMMOMY, JIETAIU30BaTh OTKYM, MPUYEM PEATIbHO,
a HE YMO3PUTENbHO, JIMIb JUisi (GOpMbl HCIpallMBasi y HEro B Xol€ CyAeOHOro
pa30upaTenbCcTBa MOXKETaHUS K MPEANOoIaraeMoil Mepe OTBETCTBEHHOCTH.

Cnenyer npeodoJeTh CTEPEOTUIIHOCTh MBIIIJIEHUS W TEpenarb B PYKHU
MOTEPHEBILIETO OT MPECTYIUVIEHUS TPAXKJaHUHA PEATbHYI0 BO3MOKHOCTh Y4aCTBOBATH
B OINpEACICHUM BHAA W Mepbl HakazaHus. OTKyn MOXKET CTaThb HWMEHHO TEeM
BapUAHTOM, KOTOPBIN YAOBIETBOPUT OOM]Y, TO3BOJUT MPOSIBUTH MUJIOCEPAHNE U HE
OyIeT s OCyXJIaeMOro HM MECThIO, HU Kapoil, 1 HE MOTyOUT ero JalbHEHIIyIo
YKU3Hb, MIOCIIOCOOCTBYET HE 03JI00JICHUIO, & TIEPEOLIEHKE CBOErO MOBEJACHUS U CBOEH
JUYHOCTH KaK OJIHOTO U3 TPak/iaH OOJILIIOTO MUpA.
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